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THE LATE LORD CHIEF JUSTICE OF ENGLAND. 


By ONE wHo KNEw Him. 


T will be of melancholy interest to the 
members of the legal profession in the 
United States to know that the last public 
act of the late Lord Chief Justice was one of 
courtesy to the American Bar, whose mem- 
bers he held in almost affectionate esteem. 
He was one of the originators of the dinner 
of the Bench and Bar of England to the 
American Bench and Bar, and although ab- 
sent on circuit and unable to take an active 
part in the preliminary arrangements for it, 
he was in close touch with the committee. 
Finally upon the eve of the dinner he ad- 
journed his work on circuit solely in order 
that he might come up to town to assist in 
the entertainment. He reached London in 
time but was too ill to be present, although no 
one who heard with regret the announcement 
of his absence through indisposition had the 
slightest idea of the gravity of his ailment. 
Instead of remaining in town for the dinner 
he proceeded to his country seat at Tadworth 
Court near the scene of the famous Derby 
race on Epsom Downs, where he has enter- 
tained so many American guests. A week’s 
respite from labor producing no improvement 
he was brought up to town and, after a consul- 
tation by the most eminent specialists, an 
operation was decided upon. Although con- 
sidered successful at first, the shock to his 
system was so great that he succumbed in a 
few hours. The manifestations of grief at 
his death were wide-spread and sincere and 
evidenced a feeling of personal loss to the 
entire community. 
Measured by almost any standard Lord 
Russell of Killowen was a great man. Even 





a stranger meeting him for the first time and 
unaware of his identity could not fail to recog- 
nize that he was in every way far removed 
from ordinary mortals. His stature, the 
massiveness of his head, his piercing eyes, 
the resoluteness of his mouth and the de- 
termination in his carriage, never failed to 
impress one with the conviction that he pos- 
sessed power and authority. The qualities 
which gained him success would brook no 
limitations to the success, and for years he was 
the unquestioned leader of the English Bar. 
But those who hold him highest in regard 
best like to remember him as the judge rather 
than as the advocate. On the bench he was 
in manner and appearance an ideal Lord 
Chief Justice. He was the embodiment, in 
face and pose and manner of wearing his ju- 
dicial raiment, of dignity and even terror- 
inspiring sternness ; while at the same time 
his features would relax into mildness and his 
musical and, at times, tender voice would in- 
dicate that his justice could not fail of being 
tempered with a large measure of mercy. 

It was feared that he would carry to the 
Bench some of the defects of character for 
which he was conspicuous at the Bar, such, 
for instance, as his frequent irascibility and 
his occasional overbearing manner toward 
his opponents. But no judge ever more 
quickly forgot the advocate’s manner or more 
speedily assumed the judicial pose. He was 
gentleness and kindness itself to the young 
and nervous barrister, and amazingly patient 
and helpful with a painstaking lawyer and 
an honest witness. But woe betide the per- 
tinacious counsel trying to bolster up a bad 
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defence, or, worse yet, fighting a trumpery 
or speculative action ; or an evasive or men- 
dacious witness. No man was ever keener- 
scented for fraud than Lord Russell. The 
first signal when he struck the trail of it 
was the production of a snuff-box and a 
huge red bandanna handkerchief, which was 
waved viciously in the air. Then came a 
snort of rage, the brow darkened, and the 
eyes emitted sparks. These signs of ap- 
proaching storm usually sufficed to stop the 
bad case or to withdraw the shuffling witness 
from the box; but if they were disregarded 
the consequences were awe-inspiring and 
never to be forgotten by the objects of his 
scorn. 

There is probably no profession in the 
world so full of heart-breaking disappoint- 
ments and of brilliant prizes, as that of the 
English barrister. Thousands of men well 
equipped and capable of doing the best work 
have eaten their hearts out waiting year 
after year for clients that never came. This 
is true of the majority who are called to the 
Bar. The minority get their chance, through 
accident sometimes, but generally through 
connection or influence. The few that make 
great successes get the great rewards of 
fame and fortune and title and social honors. 
Lord Russell literally carved out his own 
success. He was an Irishman and a Roman 
Catholic. Furthermore, he had no univer- 
sity degree, although he had taken a partial 
university course at Trinity College, Dublin ; 
and he was without social influence. He 
practised law for a short time as a solicitor, 
at Belfast, and then, doubtless feeling his 
powers striving within him, decided to go to 
the Bar, and he entered as a student at 
Lincoln Inn. After his call he settled as a 


local barrister at Liverpool, where then, 
and for many years before, a feeling of in- 
tense and aggressive Protestantism prevailed. 
His progress was sufficiently slow to dis- 
courage him, and the story runs that about 
this time he dined with two other young 





limbs of the law who were also in despair of 
ever getting work enough to afford them a 
living. Some one suggested abandoning the 
Bar, joining forces and emigrating to the 
Colonies, and the proposition was seriously 
considered. Happily, it was not adopted, as 
one of the three afterwards became the Lord 
Chancellor of England and was known and 
affectionately regarded in America as Lord 
Herschel; the second was Lord Russell of 
Killowen, Lord Chief Justice of England, 
and the third is now the present Speaker of 
the House of Commons. However slow 
Lord Russell’s progress was at first it was 
substantial, and his merit in time was gen- 
erally recognized to such an extent that it 
was impossible for him to remain as a local 
at Liverpool and he came up to London. 
In 1878 he got his first big chance in one of 
the libel actions brought against Labouchere’s 
Truth. The case came on for trial before 
Sir Alexander Cockburn, in the old Queen’s 
Bench Court at Westminster; and for a 
“silk” new, or comparatively new, to Lon- 
don, and in a sense upon his own trial in the 
metropolis, the commencement did not seem 
propitious to Russell, whose vigorous han- 
dling of the plaintiff caused Chief Justice 
Cockburn to interject some comment as to 
the proper limits of cross-examination, and 
to express the opinion that they were being 
over-stepped. Russell, always fearless at 
the Bar, even with such an opponent as 
Cockburn on the Bench, would not give way, 
saying that the line he was adopting was 
necessary to the justification of his defence, 
and he hoped that when his case came to be 
fully heard by the Chief Justice that he 
would withdraw what he had said, and in the 
meantime suspend his judgment. At the 
conclusion of the trial when both Russell 
and his defence had been heard, Cockburn 
was generous enough to publicly withdraw 
every word of injurious comment which had 
fallen from his lips, and in paying a high 
tribute of praise to the defendant’s advocate 
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went on to blame himself for an interference, 
which, on reflection, he admitted had not been 
warranted. 

After this triumph his career was one of 
uninterrupted success and, as some one has 
aptly said, for twenty years afterward the 
history of litigation in England was his his- 
tory. No American lawyer, however suc- 
cessful in the courts of his own State, can 
fully realize what it means to be sucha leader 
as the leadership of the English Bar implies. 
Everything in the world-wide Empire of Eng- 
land centers in London. Charles Russell 
was in almost every important case that came 
from the Colonies or Dependencies to the 
Privy Council. Whether it involved a ques- 
tion of caste in India, a contest in adminis- 
tration in Canada or a dispute in mining 
rights in Australia or South Africa. He 
was one day in the Court of Appeals, the 
next in the House of Lords and the next 
again back on the Queen’s Bench putting 
his back into a jury case. Strenuous work, 
unremitting attention to details, quick and 
unerring grasp of the central point in issue, 
wonderful lucidity of arrangement and state- 
ment and overbearing masterfulness, were 
his distinguishing characteristics, both as an 
advocate and as a judge. 

He was an impressive speaker rather than 
an eloquent one. He made few notes and 
probably never considered his phrases or his 
peroration, but his presence was inspiring, 
his voice was musical and his diction digni- 
fied and powerful. Unquestionably he had 
but little, if any, sense of humor, and it was 
only by an effort that he could see the point 
of Sir Frank Lockwood’s spontaneous and 
capital chaff. One bon mot of his will, how- 
ever, be long quoted. Asked in court on 
one occasion, by a perplexed junior, what 
was the penalty for bigamy, he quickly re- 
sponded, “Two Mothers-in-law.” His very 


inability to feel the humor of a situation often 
provoked the hearty laughter of the court. 
His friend, Charles Matthews, tells this inci- 
dent of hime: 











In Mr. Russell’s young days in “ silk,” when 
the late Mr. Justice Denman was going the North- 
ern Circuit, just before the rising of the Court 
on a warm summer afternoon, some very high 
words were flung from the Bar to the Bench, in 
a tone and with a vehemence which caused the 
learned Judge to say that he would not trust 
himself to reprove them in his then condition of 
sorrow and resentment, but would take the night 
to consider what he ought to do, and when they 
met again the next morning he would announce 
his determination. In considerable commotion 
the Court broke up, and on the following day it 
was crowded, in anticipation of a ‘“ scene” — an 
anticipation somewhat encouraged by Mr. Jus- 
tice Denman’s entry into court with, if possible, 
more than ordinary solemnity, and, on taking his 
seat, commencing the business of the day by say- 
ing, “Mr. Russell, since the Court adjourned 
last evening, I have had the advantage of con- 
sidering with my brother Judge the painful in- 
cident. . . .”” Upon which Russell quickly broke 
in with, “ My Lord, I beg you will not say a 
word more upon the subject, for I can honestly 
assure you that I have entirely and for ever dis- 
missed it from my memory’ —a turning of the 
tables which evoked such a roar of laughter in 
the court that even the learned Judge himself 
could not but join in it. 


It is a question whether the history of 
England will ever produce his superior both 
as an advocate and a judge; but already the 
gossips are considering who shall be ap- 
pointed to his place. The concensus of 
opinion points to the present Master of the 
Rolls, Lord Alverstone, better known to all 
Americans and most Englishmen as Sir 
Richard Webster ; and no one either on the 
Bench or at the Bar is more worthy. Under 
ordinary circumstances Sir Edward Clarke, 
who is now the undisputed leader of the Bar 
and who has refused the Mastership of the 
Rolls, could not have been passed by. But 
Sir Edward lost touch with the government 
and the people of England by opposing the 
policy of the government with respect to South 
African affairs, and although politics do not 
control in judicial appointments, they cannot 
be altogether disregarded. 








The Green Bag. 





ECCENTRIC TESTAMENTARY TRUSTS. 


By JoHN DE Morcan.: 


ESTAMENTARY arrangements of 

property have been made ever since 

the individual right to hold property was rec- 

ognized, and through all the ages men have 

left on record proofs of their eccentricity in 
the shape of strange bequests. 

Property and money have been devised for 
the benefit of future generations and for ob- 
jects which appear to us ridiculous. 

Lawyers have been kept busy, courts have 
been appealed to, and legislatures called upon 
to assist in interpreting such bequests and to 
find a way by which the desire of the testator 
could be best observed. 

Since the passing of the statute, 43 Eliza- 
beth, the English courts, in their desire to 
carry out the wishes of the donor, have ap- 
plied what is called the cy pres doctrine; 
that is, when the donor’s scheme could not 
be carried out they would construct another 
scheme as near the original one as possible. 

It is not with the ordinary charitable trusts 
that we have to do but only with some which 
excite the wonder of the present generation. 

When Edward VI. founded the hospital 
for foundlings and orphans, called Christ’s 
Hospital, but commonly known as the “ Blue- 
Coat School,” he ordered that “through all 
generations” the boys should wear a costume 
consisting of a blue woolen gown or coat 
with a narrow red leather girdle round the 
waist, yellow breeches and yellow stockings, 
a clergyman’s bands at the neck, and a small 
blue worsted cap, but this last they seldom 
wear, and are generally seen going about 
bareheaded. This costume has been retained 
through all the generations since the founda- 
tion of the hospital, and although only the 
children of the wealthy or influential can now 
be educated there, the ridiculous garb must 
be worn. Peter Symonds, in a will dated 


1586, bequeathed a sum of money for the 





purpose of giving sixty of the younger boys 
of Christ’s’ Hospital, every Good Friday, “a 
new penny, a bun and a packet of raisins, 
providing that they attend service, on that 
day, at the Church of All-Hallows, Lombard 
street.” Other bequests to this school pro- 
vide that, on Easter Tuesday, the boys shall 
receive from the Lord Mayor of London, “a 
glass of wine and two currant buns,” together 
with a sum of money varying from a shilling 
toa guinea, according to the class in which 
the boy may be. 

Thomas Walker, of the parish of St. James, 
Bristol, England, by his will dated April 25, 
1666, ordered that the sum of £200 be set 
apart to purchase “for ever the sum of 
£10 8s.0d.a year, for eight poor house- 
keepers that are known to live in the fear of 
God, and to come to the church every Lord’s 
day, a six-penny loaf of bread every Sabbath 
day, after morning prayer, unto these eight 
poor house-keepers for ever ; but for God’s 
sake let them be no drunkards nor common 
swearers —nor that do beg in the streets 
from door to door, but let them be quiet peo- 
ple that do desire to live in the fear of God. 
Pray let their bread be wheaten bread and 
proper weight as it ought to be.” 

If the money originally bequeathed was 
properly invested it would by this time be 
enough to provide for a great many more 
than the church could accommodate. 

A testator, with the name of James Jo- 
cham, and dying in Bristol, bequeathed the 
interest of £1,000 to his son, on condition 
that he should pay out yearly to the minis- 
ters, clerks and sextons of the parishes of 
St. Augustine in Bristol and St. Augustine in 
Newnham, the sum of “three guineas, that 
is to say, one guinea to the minister of each 
parish, and half a guinea to the clerks and 
sextons of each parish, to be divided amongst 
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them equally, for preaching a sermon on the 
14th day of May yearly, forever, the text to 
be taken out of the Common Prayer Book 
on these words, ‘QO, all ye works of the 
Lord, bless ye the Lord, praise Him and 
magnify Him forever.’ ” 

Everyone has heard of the celebrated 
“Dunmow Flitch.” This was a prize insti- 
tuted at the little village of Dunmow, in Es- 
sex, England, in 1244, by bequest of Robert 
de Fitzwalter, on the following conditions : 
“ That whatever married couple will go to 
the priory, and kneeling on two sharp pointed 
stones, will swear that they have not quar- 
reled nor repented of their marriage within 
a year and a day after its celebration shall 
receive a flitch of bacon.” A flitch is the 
entire side of a pig cured in one piece. 
Whether the people of Dunmow were too 
modest or that they found the conditions too 
irksome, it is a fact that no couple claimed 
the flitch for two hundred years after the be- 
quest was made, and between 1244 and 1751 
only five couples had been able to comply 
with the conditions, and after the latter year 
a hundred and four years elapsed before the 
flitch was again claimed. 

Another man who wished to encourage 
matrimony was John Perram, of Newmarket, 


who directed, by his will dated 30th of May, 


1772, that a sum of money properly invested 
should be held in trust, and that the trustees 
should “at least six weeks before Easter, 
cause notice to be given, as herein directed, 
that a marriage portion of £21 would be 
given to a parishioner of the said parish, who 
should, on the Thursday in the Easter week, 
be married at the church to a woman be- 
longing to it; neither party to be under 
twenty, not to exceed twenty-five years of 


age, nor be worth £20; the trustees to at- 


tend in the vestry of All Saints to receive 
claims, and pay the bequest to such couple 
as should be qualified to receive it. In case 
of two claims, the determination to be by 
ballot who should receive it.” Then follows 
the strangest proviso: “In case of no claim- 





ants, then the money, for that year to be paid 
by the trustees to the winner of the next town 
plate at the races.” A strange mixture of 
matrimony and horse racing. 

This bequest received the sanction of the 
Court of Chancery in the year 1801. 

John Rudge, of Trysull, Staffordshire, evi- 
dently suffered in mind through the listless- 
ness of those who attended the services at 
the parish church, for by his will dated 
April 17, 1725, he bequeathed twenty shill- 
ings a year to be paid at “five shillings a 
quarter, to a poor man, to go about the 
parish church of Trysull, during sermon, to 
keep people awake, and to keep dogs out of 
church.” 

Another very eccentric bequest was that 
made by Henry Greene, in his will dated De- 
cember 22, 1679, wherein he gaveall his prop- 
erty in the townships of Melbourne and New- 
ton, Derbyshire, to his sister, and after her 
decease, to others in trust, upon condition 
that the “said Catherine Green should give 
four green waistcoats to four poor women 
every year, such green waistcoats to be lined 
with green galloon lace, and to be delivered 
to the said poor women on or before the 2Ist 
of December yearly, that they might be worn 
on Christmas day.” 

The color of the waistcoats was evidently 
intended to keep his memory “ green.” 

Not in England alone do we find people 
bribed to remember the dead, for as recently 
as 1875 in the village of Croane-sur-Marne 
in France, one Thomas Heviant, among many 
singular bequests ordered that the sum of two 
thousand francs should be set apart as a prize 
to the lucky rider of the winning pig in a race 
between pigs ridden by men or boys. The 
bequest was not to be handed over, however, 
except on the winner giving bonds that he 
would wear mourning for the deceased dur- 
ing two years after the competition. The 
municipality accepted the eccentric bequest 
and ordered a pig race to be run on the Sun- 
day week after the funeral of the testator. 

In the days before science had lighted our 
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streets with gas or electricity, the roads and 
even busy streets of the cities were dark and 
treacherous. So we find over a hundred be- 
quests recorded in London alone for provid- 
ing light in the streets. 

John Cooke, by will, dated September 12, 
1662, gave to the church-wardens and vestry 
of St. Michael, Crooked Lane, London, the 
sum of £ 76, to be invested “to the best 
profit and advantage” for various purposes, 
one of which was : “ For the maintenance of 
a lantern and candle, to be of eight in the 
pound at the least, to be kept and hanged 
out at the corner of St. Michael’s Lane, next 
Thames street, from Michaelmas to Lady 
Day, between the hours of nine and ten 
o'clock at night, until the hours of four or 
five in the morning.” 

Six years previously, in 1656, one John 
Wardell, had bequeathed a sum of money to 
the Grocers’ Company of the city of Lon- 
don, on condition that a lamp with a can- 
dle should be kept lighted at the northeast 
corner of the parish church of St. Botolph, 
and that one pound should be paid yearly to 
the sexton for taking care of the lantern. 





Another citizen bequeathed a large sum to 
be held in trust for the purpose of purchas- 
ing “stout sticks” for the night watchmen in 
the parish of St. John, Clerkenwell. 

Up toa few years ago a man dressed in 
the quaint garb of two centuries ago, used to 
walk round Spital Square, London, every 
night, carrying a horn lantern, and a long 
wand, and at every hour he had to call out 
the time, with the old fashioned fiza/e “ All’s 
Well!” Every evening at sunset he rang a 
bell and proclaimed the latest news at the 
corner of the square, though most of the peo- 
ple had read a better account in the latest 
“extra.” But the watchman had to perform 
the duties because some parishioner, in the 
year 1681, had bequeathed a sum of money 
to the parish on condition that the watchman 
should make his rounds of the square, nightly 
“ forever.” 

The law books are full of such eccentric 
trusts, some of which survive to this day to 
the enrichment of the trustees and of classes 
which the testators never intended to ben- 


efit. 
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THE QUAINT SIDE OF PARLIAMENT. 


VERY human institution probably has 

an element of the quaint or the ridic- 

ulous in its composition. Certainly, Par- 

liament, with all its solemnity and majesty, 

as befits the greatest and most powerful 

legislature in the world, has its quaint side, 

without which, indeed, the business of law- 

making at Westminster would often be dull 
and prosaic. 

The rules of procedure which have for 
centuries regulated the proceedings of the 
House of Commons are a fruitful source of 
embarrassment and confusion to new mem- 
bers. Some members, indeed, never thor- 
oughly master the usages of the House, and 
they go through Parliamentary life with a 
perpetually reproving cry of “Order! Or- 
der!” from Mr. Speaker ringing in their ears. 

Even old official members frequently be- 
tray their ignorance of the rules of proce- 
dure. Lord Palmerston was in the House 
many years before he became its leader 
on his appointment as Prime Minister ; but 
he then made the embarrassing discovery 
that he was inadequately acquainted with 
the customs of the House, and with a grim 
determination to at once master the rules, 
he stuck for weeks to the treasury bench, 
from the opening of each sitting till its 
close, with only an hour’s interval for din- 
ner, eagerly on the watch for incidents illus- 
trative of Parliamentary procedure. Again, 
the late Mr. W. H. Smith was not aware, on 
being appointed Lord Warden of Walmer, at 
a time when he was leader of the House, 
that it was necessary for him to vacate his 
seat, having accepted an office of profit un- 
der the Crown; and as he actually entered 
the House and spoke after his appointment, 
without having first gone to his constituents 
for a renewal of their trust, he incurred pen- 
alties amounting to £1,500 if any one chose 
— and the choice was open to every citizen 





of the kingdom — to bring an action against 
him in the courts of law. Mr. Smith did 
subsequently resign, and was returned again 
without delay as member for the Strand divi- 
sion of Westminster. 

“ How can I learn the rules of the House ?” 
asked a newly elected Irish member of the 
late Mr. Parnell. “ By breaking them,” was 
the prompt reply of the Irish leader, who, as 
is well known, spoke from experience on the 
point. But few members would care to 
adopt that heroic method of obtaining the 
desired knowledge, and their task in master- 
ing the rules is rendered all the more diffi- 
cult by the curious fact that many of these 
regulations are unwritten. Some will be 
found in the Standing Orders or permanent 
rules passed from time to time by the House 
to regulate its own procedure; but those 
that deal with etiquette and decorum have 
not been officially recorded anywhere, save 
in a few quaint and obsolete regulations to 
be found in the old issues of the journals of 
the House, or the minutes of proceedings 
taken by the clerk and published daily dur- 
ing the session. For instance, a strange rule 
for the guidance of the Speaker is set down 
under the 15th of February, 1620: “The 
Speaker not to move his hat until the third 
congee.” Propriety of carriage in leaving 
the chamber is thus enforced: “Those who 
go out of the House in a confused manner 
before the Speaker to forfeit 1os.” This 
rule is dated the 12th of November, 1640. 
Again, we find that on the 23d of March, 
1693, it was ordered, “No member to take 
tobacco into the gallery, or to the table, sit- 
ting at committees.” 

But though most of the rules which regu- 
late decorum in the House of Commons are 
unwritten, every member is, nevertheless, 
expected to make himself thoroughly ac- 
quainted with them, and every breach of 
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etiquette, however slight — even if it be due 
solely to ignorance — meets with a stern re- 
buke not only from the Speaker but from 
the House generally. 

Every sitting of the House of Commons 
opens with prayers which are recited by the 
chaplain. It is a curious circumstance that 
the two front benches are always deserted 
at these devotions. Now, it is on the treas- 
ury bench and on the front opposition bench 
that the men who control the destinies of 
the Empire sit, and surely they stand more 
in need of divine light and guidance in the 
discharge of their duties than the unofficial 
members of the House. Nevertheless, a 
minister or an ex-minister is rarely, if ever, 
seen in the chamber at prayers. 

It must not be inferred, however, that the 
great, wise and eminent occupants of the 
front benches of the House of Commons, in 
thus absenting themselves from devotions, 
deem themselves so exalted above ordinary 
mortals that they stand not in need of prayers. 
Nor is it, even, that they think themselves 
past praying for. On the other hand, the 
regular attendants at devotions must not be 
regarded on that account as men of deep 
piety. Probably some members who may 
be seen every evening devoutly listening to 
the invocations of the chaplain never attend 
service elsewhere. 

What, then, is the explanation? Well, 
the House consists of six hundred and sev- 
enty members, but only about half that num- 
ber can be accommodated with seats in the 
chamber. Consequently, on important and 
interesting nights there is always a lively 
competition for places. The scramble for 
seats on such occasions is regulated by cer- 
tain rules. A member present at prayers 
has a right to the place he then occupies 
until the rising of the House. Each evening 


stands absolutely independent and by itself, 
and therefore the title to a seat secured by 
attendance at prayers lapses at the termina- 
tion of the sitting. 

On the table, in a little box, is a supply 





of small white cards with the words “at 
prayers” in large old English letters. Ob- 
taining one of these cards, and writing his 
name on it under the words “at prayers,” 
the member slips it into a receptacle in the 
bench at the back of the seat, and thus se- 
cures the place for the night against all 
comers. He may immediately leave the 
house, and remain away as long as he 
pleases. The place may be occupied by an- 
other member in the mean time, but when- 
ever the master of the seat —the gentleman 
whose autograph is written on the card in 
the little brass slit —— returns to the chamber, 
the temporary occupant of the seat must 
give place to him. 

Thus does piety in the House of Com- 
mons meet immediately with the substantial 
reward of a seat in which to listen in comfort 
to a long debate. The consequence is that 
at times of great excitement in the House 
there is a most edifying display of devotion 
on the part of members, but in the dull sea- 
son the attendance at prayers is deplorably 
lax. And as the occupants of the front 
benches have their seats secured to them by 
custom —a custom which now possesses all 
the force of a law—they never lend the 
élat of their superior presence to the daily 
devotions of the House. Old and respected 
unofficial members of the House, who are in 
the habit of using certain seats, are, by 
courtesy, also allowed to occupy these places 
without dispute or question. 

No unoccupied seat can after prayers be 
retained, as a matter of right, by a member 
absent from devotions placing a card or a 
hat or gloves thereon ; but it may be so se- 
cured as a matter of courtesy. But how is 
a member to retain a seat until he absolutely 
secures it for the evening by being present 
at prayers? Must he enter the chamber 
early and sit in the seat until the Speaker 
takes the chair? No, he may leave his hat 
on the seat, and then betake himself to the 
reading-room or the dining-room, or to any 
other part of the palace of Westminster he 
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pleases. But the hat must be his own work- 
aday headgear. If it is discovered that he 
has brought with hima second hat and leaves 
the precincts of the House wearing that hat, 
he forfeits all right to the seat. 

These two regulations have recently been 
the subject of definite and specific rulings by 
the Speaker. After the split in the Irish 
party in 1891, and when the personal rela- 
tions between the rival sections were very 
strained, one Irish member took possession 
of a seat on which another Irish member had 
placed his hat in the usual way before 
prayers. Onthe member aggrieved bringing 
the matter publicly under the notice of the 
House, the Speaker declared that he had an 
unquestionable right and title to the seat, 
and that the action of the other member in 
thus taking possession of the seat was a vio- 
lation of the etiquette of the House. Again, 
a large crowd of members gathered at West- 
minster in the early morning of the evening 
on which Mr. Gladstone introduced the 
Home Rule Bill of 1892, and when, after 
hours of waiting, the door giving immediate 
entrance to the chamber was opened at 
seven A. M., so mad was the rush to secure 
seats that several members were crushed, 
knocked down and trampled upon. Subse- 
quently the Speaker was informed that an 


‘Irish member had brought with him a dozen 


soft hats to Westminster that morning, and 
with them secured twelve seats for col- 
leagues who did not go down to the House 
till the ordinary hour of meeting in the after- 
noon, and the Speaker, repeating a rule 
made in 1880, laid it down that the only hat 
which can secure a seat is the real bona fide 
headgear of the member, and not any “ col- 
orable substitute” for it. However, during 
the influenza epidemic of 1893 the Speaker, 
in mercy for the hatless wanderers in lob- 
bies, departed from the old usage so far as 
to recognize a card left on the bench as suf- 
ficing in place of the hat as a sentinel of a 
seat to be occupied later on. Curiously 
enough the innovation, which received fur- 





ther sanction on the opening day of the 
present Parliament, is, in a fashion, a rever- 
sion to an ancient practice. On the 21st of 
February, 1766, according to the Annual 
Register for that year, “ by eight o’clock the 
seats in the House of Commons were begun 
to be taken for the members by pinning 
down a ticket with their names in such seats 
as they chose, which were reserved for them 
till prayers began.” The reason for the un- 
usual rush for seats on that occasion (four 
hundred and twenty-two members were pres- 
ent in the House) was the introduction of 
the bill for the repeal of the famous Stamp 
Act of 1765, which, imposing certain obnox- 
ious stamp duties on the American colony, 
had met with the most strenuous resistance 
from the people of that country. 

The hat, indeed, plays an important part 
in Parliamentary customs. It also contrib- 
utes occasionally to the gayety of life in 
the House of Commons. No incident is 
greeted with more hearty laughter than that 
of a member, after a magnificent peroration, 
plumping down on his silk hat on the bench 
behind him. The bashful and awkward mem- 
ber generally figuresin these accidents. Most 
members have sufficient self-possession, while 
speaking, to remember to remove their hats 
from their seats before sitting down ; but the 
misfortune of forgetfulness has befallen even 
old and cool Parliamentary hands, and the 
result—a misshapen hat—has completely 
spoiled the effect of some of their most elo- 
quent speeches. A few years agoa London 
member sat down, after his maiden speech, 
on a new silk hat which he had provided in 
honor of the auspicious occasion, and as he 
was ruefully surveying his battered headgear, 
to the amusement of the unfeeling spectators, 
an Irish representative rose and gravely said : 
“Mr. Speaker, permit me to congratulate 
the honorable member on the happy circum- 
stance that when he sat on his hat his head 
was not init.” Thecall of “ Order! Order!” 
from the Speaker was drowned in roars of 
laughter. This London representative en- 
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joyed the unenviable distinction of being 
known as “the member who sat on his hat,” 
until some other absent-minded legislator 
unintentionally established his claim to the 
title by crushing his headgear in a similarly 
awkward fashion. 

When men meet together in public assem- 
blies, or in social life—das in a theatre or at 
a reception—the ordinary custom is to un- 
cover while they are seated, and to wear 
their hats as they enter or leave the place. 
In Parliamentary life that rule is reversed. 
Members have their heads covered as they 
flit about the palace of Westminster, but in 
the chamber they can wear their hats only 
when they are seated on the benches. As 
they walk to their seats or rise to leave the 
chamber they must be uncovered. This 
custom is the source of much confusion to 
new members, and has given rise to many 
funny contretemps. The House never fails 
to show its resentment of a breach of eti- 
quette, however trivial. It will, without 
distinction of party, unanimously roar with 
indignation at a new member who, ignorant 
or unmindful of the Parliamentary custom, 
wears his hat as he walks up or down the 
floor of the chamber. An amusing incident 
occurred in the early days of the first session 
of the present Parliament. An offending 
member, startled by the shout which greeted 
him as he was leaving the chamber with his 
hat on his head instead of in his hand, paused 
in the middle of the floor and looked around 
with a mingled expression of fright and per- 
plexity. “Hat! Hat!” shouted the House. 
This only embarrassed him the more. He 
felt his trousers’ pockets and his coattails for 
the offending article of attire. He even 
looked at his feet to see if he were wearing 
it at that extremity of his person. It is im- 
possible to conjecture what might have hap- 
pened further, had not an Irish member, 
amid the loud laughter of the House, politely 
taken off the hat of the confused legislator, 
and then handed it to him with a courtly 
bow. 








But the story of the humors of the Parlia- 
mentary hat is not yet ended. When a mem- 
ber is alluded to in the course of a speech he 
raises his hat, and he performs a similar act 
of politeness when a minister answers a ques- 
tion put by him. A member addressing the 
House stands, of course, uncovered. But 
that rule does not always prevail. There is 
an occasion when it is positively out of order 
for a member to speak on his feet and with 
his hat off. He must speak from his seat 
with his hat on his head. When a debate 
has terminated and the question which has 
been discussed is put from the chair, an in- 
terval of two minutes—during which the 
electric division bells ring out their summons 
all over the precincts of St. Stephen’s —is 
allowed to enable members to get to the 
chamber. The time is taken by a sand-glass 
on the table, and when it has elapsed the 
doors of the chamber are locked. It is at 
this particular juncture that it is essential 
that a member who desires to address the 
chair on a point of order should retain his 
seat and wear his hat. If he were to follow 
the ordinary practice, and stand up uncovered, 
he would be roared at and shouted at from 
all sides of the House for his breach of eti- 
quette. Mr. Gladstone had occasion a few 
years ago to address the chair just as a di- 
vision was about to be taken, and, forgetful 
of the rule for a moment, he rose to his feet. 
A shout of “ Order! Order!” drawing his at- 
tention to his mistake, he sat down again ; 
and as he never brought his hat into the 
chamber (an example which is followed by 
most ministers) he was obliged to put on the 
headgear of one of his lieutenants who sat on 
the bench beside him. Now, Mr. Gladstone’s 
head was of anabnormal size. He had to get 
his own hats made to order. It is improbable 
that the hat of any other member in the 
House would have fitted him, but the hat 
available on the occasion of which I write only 
just covered his crown, and members made 
the rafters ring with laughter at his comical 
efforts to balance it on his head for the few 
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minutes he occupied in speaking from his 
seat on the front opposition bench. 

An exception to the rule that a member 
must stand uncovered when addressing the 
House on all other occasions is made in cases 
of sickness or infirmity. The late Sir Charles 
Forster, who was member for Walsall, always 
addressed the House from his seat, in the 
later years of his Parliamentary life, owing 
to infirmity, and during the debate on the 
Home Rule Bill of 1893, in the House of 
Lords (in which chamber many of these rules 
of etiquette also apply), the late Marquis of 
Waterford, who had met with a bad mishap 
in the hunting field, spoke reclining on a 
bench and propped up with two air cushions 
which he had brought with him into the 
House. 

Each sitting of the House opens, as I have 
said, with prayers, at the appointed hour, 
which is usually three o'clock, except on 
Wednesdays, when it is twelve o’clock. No 
business can be commenced except a quorum 
of forty is present, and members in attend- 
ance at prayers, and entering before a quorum 
is made up, are compelled by the sergeant- 
at-arms— who stands guard, a stern and un- 
yielding sentinel, at the door —to remain in 
the chamber until a House is formed. On 
Wednesday, which is one of “the private 
members’ days” — that is, a day for the discus- 
sion of bills introduced by unofficial members, 
as distinguished from government business 
— there is, occasionally, some difficulty and 
some delay in making a quorum. The time 
allowed for the purpose does not lapse till 
four o'clock. It is amusing to watch how, 
in the interval, a member approaching the 
chamber from the lobby will cautiously pause 
at the open portals, and seeing the state of 
affairs will send an ironical smile of sympathy 
to an imprisoned colleague, and, shutting his 
ears to the charming and seductive invitation 
of the sergeant-at-arms to step inside, will 
hastily withdraw again. “*‘ Will you walk 
into my parlor?’ said the spider to the fly,” 
but it is only the new members that are 





caught in the trap. One Wednesday, a few 
years ago — it was the first Derby Day for 
which the House refused to adjourn — no 
House was formed; but about thirty con- 
scientious members who. were present at 
prayers were detained in the chamber doing 
nothing for four hours, while the vast majority 
of their colleagues were playing truant, and 
enjoying unrestricted liberty on the breezy 
and sunlit downs of Epsom. 

Once a House is made up and business 
commenced it proceeds uninterruptedly, even 
although there be only one member with the 
Speaker present. The Speaker himself can 
take no notice of the absence of a quorum. 
His attention must be directed to it. This 
is done by a member rising in his place and say- 
ing : “ Mr. Speaker, I beg to call your attention 
to the fact that there are not forty members 
present.” That being said, the Speaker must 
proceed to count the House. He does not, 
however, simply count the members who are 
present in the chamber at the moment. He 
rises and says: “ Notice having been taken 
that there are not forty members present, 
strangers will withdraw,” and then sets going 
the electric bells, which ring in every room 
of the vast building a summons to members 
to return to the House. The members come 
rushing in from all quarters, and after the 
lapse of two minutes the Speaker, using as a 
pointer his black beaver three-cornered hat 
(which, by the way, he never wears over his 
huge court wig), proceeds to count the num- 
ber in the chamber. When he arrives at the 
fortieth member he cries out “ Forty” ina 
loud voice, resumes his seat, and business 
again proceeds from the point at which it was 
interrupted by the motion for a count. But 
if there were not forty present, he would sim- 
ply quit the chair without a word, and the 
sitting would be at an end. 

In these days there is not much danger of 
the absentees running the risk of being 
made to stand the fire of the severe dis- 
pleasure of the chair. But it was evidently 
different about the middle of the eighteenth 
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century. Lord Southampton (then Colonel 
Fitzroy) once fell under the censure of Mr. 
Speaker Onslow. He was acting as a lord- 
in-waiting, and entered the House just too 
late to complete a quorum. The Speaker, 
who had a very loud, hectoring voice and 
manner, severely admonished the honorable 
and gallant member, who excused himself 
by saying he had been “waiting upon his 
Majesty.” Mr. Onslow at this thundered 
out : “Sir, don’t tell me of waiting ; this is 
your place to attend in—this is your first 
duty.” Bold speaking, truly, for the days 
of George the Third. 

It is a favorite device for a member who 
desires to secure an audience for a colleague 
to move “acount.” The object, however, is 
not always attained. Members rush out 
again when the Speaker announces “ Forty ” 
and leave the benches as deserted as before. 
A few sessions ago, a London Radical mem- 
ber, who was to have resumed a debate 
when the Speaker returned after the usual 
brief adjournment, at 8:30 o'clock, found no 
one in the House but himself, the Speaker, 
and the clerks at the table. Not caring to 
talk to empty benches, he gravely called the 
attention of the Speaker to the obvious fact 
that there were not forty members present. 
The division bells rang out their summons 
as usual, but as only thirty-six members re- 
sponded to the call, the unfortunate member 
instead of obtaining the audience he desired, 
had the sitting suspended, and, of course, 
lost his chance of making a speech. 

There is on record a still more amusing 
story of a member who _ unintentionally 
“counted out” the House to his own con- 
fusion. He was not a particularly engaging 
speaker, so when he arose to “address the 
House”’ he had the entire chamber to him- 
self. He opened ironically: “ Mr. Speaker,” 
he said, “look at the condition of these 
benches. Is it not disgraceful that the 


weighty topic on which I proposed to address 
the House has not attracted even the pres- 
ence of a quorum?” 





« Order ! Order !”’ cried the Speaker. “ No- 
tice having been taken that there are not 
forty members present, strangers will with- 
draw.” The member murmured curses not 
loud but deep on his unlucky expression of 
indignation. The bells rang out their sum- 
mons, but no one answered. In another 
minute the Speaker disappeared behind the 
chair. 

Another curious thing happened in the 
session of 1882. A division disclosed the 
fact that there were only twenty-five mem- 
bers in the House, which accordingly stood 
adjourned. 

Formerly it was the custom for a member 
who moved a count to go covertly behind the 
chair and whisper in the Speaker’s ear, 
“ There are not forty members present,” and 
then disappear through the doors which gave 
convenient access from the chamber immedi- 
ately at the Speaker’s back. The reporters 
never published the names of members who 
moved a count under these secret circum- 
stances. The gentlemen of the press like 
an occasional “count out.” It is a pleasant 
interruption of their arduous labors ; and as 
a member who moved a count did not then 
care to have his name published, it was the 
rule of the Reporter’s Gallery to suppress it 
for the encouragement of others. But for 
several years past there has been no secrecy 
in connection with the matter. Counts are 
r °w moved by members from their places. 
Two minutes, the same time as in the case 
of a division, is allowed to members to get to 
the chamber ; but in order to distinguish a 
count froma division, the bells ring three 
times for a division and once only for a count, 
so that members who have no sympathy with 
the business under consideration need not 
trouble themselves to quit the reading-room, 
the smoking-room, or the dinner table in 
order to “make a House.” The doors are 
not locked as in the case of a division, when 
the two minutes are up. Members, there- 
fore, come in after the Speaker has begun 
counting. Oftentimes one man arriving 
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breathless in the nick of time saves the situa- 
ation. Without him there would have been 
only thirty-nine members present, and the 
Speaker would have left the chair. 

A speech can be interrupted at any mo- 
ment, if there are not forty members present, 
by a motion to count the House. This leads 
occasionally to an amusing if not very edify- 
ing spectacle. Say it is a “ private member's 
night ’—that is, a night given over to the 
discussion of notices of motion. The gov- 
ernment does not trouble about “keeping a 
House” on such a night. In fact, it is often 
their interest to have an awkward and trouble- 
some motion by a private member quietly 
suppressed by a count-out. It therefore 
altogether depends on the interest of the 
motion on the paper, or on the popularity of 
the member in whose name it stands, whether 
or not a quorum is retained within the pre- 
cincts of the House. But it invariably hap- 
pens in the case of a motion of doubtful 
interest or importance, that a count is de- 
manded by one of its opponents, perhaps 
just as the mover has begun his speech, but 
certainly after he has concluded. Immedi- 
ately all the enemies of the motion clear out 
into the lobby, and try to persuade those who 
have turned up in reply to the summons of 
the bells to remain outside with them, in- 
stead of going into the chamber to help to 
“make the House.” They crowd round the 
portals of the chamber, eagerly watching the 


‘Speaker, as he slowly — oh, with what exas- 


perating slowness !—counts the members 
present. ‘One, two, thirty-nine.” 
Withacry of “Order! Order!” the Speaker 
has disappeared, to the great delight of the 
group in the lobby, the bitter vexation of 
spirit of the honorable gentleman in charge 
of the motion, and the utter bewilderment of 
the strangers in the galleries. The visitors 
on such a night are indeed deserving of 
commiseration. They had come to see the 
great House of Commons at work, and, lo! 
just after the Speaker resumed possession of 
the chair at nine o'clock, and the curtain was 





rung up, the play was most inexplicably 
ended, and a moment afterwards they found 
themselves puzzled and disconsolate in Palace 
Yard. 

If the House is in committee when a count 
is called and a quorum is not made up, an 
adjournment does not thereupon take place. 
The House can only be adjourned with the 
Speaker in the chair. The Speaker is, there- 
fore, sent for, and the state of affairs having 
been reported to him by the chairman, he 
counts again. If forty members are not then 
present the adjournment takes place, but if 
a sufficient number of members to form a 
quorum have meantime arrived, the proceed- 
ings in committee are resumed. 

The only occasion on which the Speaker 
can leave the chair without a motion to that 
effect being carried, is when a count has 
taken place. After midnight, when the “ Or- 
ders of the Day” are gone through, a formal 
motion for the adjournment of the House is 
made by a minister. Until this is done the 
Speaker must remain in the chair. The 


_same rule also applies in the House of Lords. 


On one occasion the minister in charge of 
the House forgot to make the usual motion, 
and left the Chamber with the other peers. 
But the lord chancellor could not follow 
their example. He had to remain on the 
woolsack while one of the doorkeepers went 
to bring back a peer to make the motion 
which would set his lordship free. 
“Strangers will withdraw.” This direc- 
tion is always given by the Speaker when a 
division is challenged or a count moved. 
But all the same, strangers do not nowadays 
withdraw from the chamber. They still re- 
main in the galleries above, and look down 
with interest on the progress of a division, 
or the strange proceedings which attend a 
count. Formerly, however, the chamber 
was entirely cleared of strangers during a 
count or a division. That custom originated 
in the days before the division lobbies were 
introduced, when the members were counted 
in the House (the numbers only being re- 
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corded), and when there was a possibility of 
strangers slipping into the chamber unno- 
ticed and being reckoned by the tellers on 
one side or the other. One of the last divi- 
sions under the old system took place on 
the 19th of February, 1835, when the last 
Speaker chosen from the Conservative party, 
Mr. Manners Sutton, was driven by the Lib- 
erals from the chair to give place to Mr. 
Abercrombie. The scene is described by 
McCullagh Torrens in his “Life of Lord 
Melbourne.” It came off in the temporary 
structure used by the House of Parliament, 
between the destruction of the old buildings 
by fire and the erection of the present palace 
of Westminster. 

“The question was at length put by the 
clerk at the table, Mr. Fry, who, as bound” 
(writes Mr. Torrens) “in courtesy to the 
former Speaker, declared him to have the 
majority. The galleries were cleared, and 
the counting began. It was customary then 
for both sides to remain in their places and 
then to be reckoned by the tellers, who stood 
between them with their wands of office. 
The Ministerialists were declared to be three 
hundred and six, and already those about 
him congratulated Sutton on having mani- 
festly won. Then came the reckoning for 
his opponent (Abercrombie). Except the 
Opposition whips, few felt sure that so great 
a number could be beaten, but when three 
hundred had been told, and some difficulty 
was found in seeing accurately into the last 
corner of the crowded gangway on the left, 
the suspense for the moment was breathless. 
‘Three hundred and five,’ and then there 
was a slight pause. ‘Three hundred and 
six’—a briefer pause—and then — ‘three 
hundred and seven’ called forth such a cheer 
as wholly drowned the rest of the announce- 
ments, which went on until the final numbers 
were declared to be for Abercrombie, ‘three 
hundred and sixteen ’.” 

In the following year, 1836, the present 
system, by which members voting on differ- 
ent sides of a question walk through sepa- 





rate division lobbies and have their names 
recorded, was introduced ; but it was not till 
1853 that the House came to the conclusion 
that strangers present in the galleries might 
be allowed to remain during a division with- 
out any embarrassment to the tellers. The 
Speaker’s order, “ Strangers will withdraw,” is 
now only enforced in regard to visitors who 
occupy the two benches under the clock, 
which are level with the back benches of 
the House itself, whence it might be possi- 
ble for a stranger, if allowed to remain, to 
pass into one of the division lobbies. But 
that he could be counted — even if he suc- 
ceeded in getting into the lobby — is an utter 
impossibility, for the names of members vot- 
ing are ticked off by division clerks as they 
pass through the lobby. Dr. Croke, the 
well-known Roman Catholic Archbishop of 
Cashel, once climbed over the low barrier 
which divides these seats from the House, 
and thus entered, unobserved by the sergeant- 
at-arms or his attendants, the sacred precincts 
of the chamber. Of course, Dr. Croke did 
not know at the moment of his breach of 
order. Mr. Parnell, who sat at the other 
side of the barrier, conversing with the arch- 
bishop, invited him to accompany him to the 
members’ quarters, and his Grace, unaware 
that the proper way was out through the 
lobby, got over the barrier, before Mr. Par- 
nell could stop him, and then quickly disap- 
peared with the Irish leader through the 
side door giving access to one of the division 
lobbies. 

The House, however, has the right to clear 
all the galleries, including the gallery in which 
the reporters work, and to go into secret ses- 
sion, with closed doors, when it pleases. 
Formerly, any member could at any time 
have the galleries cleared by simply rising in 
his place and saying, “ Mr. Speaker, I espy 
strangers.” But after a curious incident 
which occurred on the 27th of April, 1875, 
this autocratic power was very properly re- 
moved from the hands of the irresponsible 
private member. On that evening there 
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was a debate on a motion by Mr. Chaplin in 
relation to the breeding of horses. It at- 
tracted a brilliant sporting audience. The 
Prince of Wales was a prominent spectator 
in the royal seat over the clock. Suddenly 
the thread of Mr. Chaplin’s discourse was 
severed by Mr. Joseph Biggar, the well- 
known Irish member, who, to the amazement 
of the crowded House, informed the Speaker 
that he espied strangers. Of course, all 
strangers were ordered out forthwith, and 
out the heir to the throne and representa- 
tives of “the Fourth Estate” had to go with 
the less distinguished occupants of the gal- 
leries. But the standing order regulating 
the admission of strangers was at once sus- 
pended on the motion of Mr. Disraeli, the 
then Leader of the House, and visitors and 
journalists were quickly readmitted. It was 
also enacted then that for the future the gal- 
leries should only be cleared on a motion 
regularly moved, and, if necessary, carried 
on a division, power however being reserved 
to the Speaker, or the chairman of commit- 
tees, to order the withdrawal. of strangers 
whenever he thought it necessary. That or- 
der has been put in force only once — in 1879 
—when on the motion of Colonel King Han- 
nan, which was carried on a division, the 
galleries were cleared for four or five hours 
during a debate on the murder of Lord Lei- 
trim in Ireland. 

Members are not allowed to refer to each 
other by name in debate. The only member 
who is properly addressed by name is the 
chairman who presides over the deliberations 
of the House in committee. On a member 
rising to speak in committee he begins with 
“ Mr. Lowther,” and not with “ Mr. Chair- 
man,” as at public meetings. When the 
Speaker is in the chair, the formula is “ Mr. 
Speaker, Sir.” In debate a member is dis- 
tinguished by the office he holds, as “ The 
Right Honorable Gentleman, the Chancellor 
of the Exchequer,” or by the constituency he 
represents, as ‘“‘ The Honorable Gentleman, 
the Member for York.” Some make use 





of the terms, “My Honorable Friend,” or 
“ My Right Honorable Friend.” In case of 
family relations the same form is usually ob- 
served. Occasionally “ My Honorable Rela- 
tive,” or “My Right Honorable Relative,” 
is heard, but “ My Right Honorable Father,” 
or “ My Right Honorable Brother,” though 
no doubt allowable, has not been hitherto 
used. 

During the session of 1879, Mr. James 
Lowther, the chief secretary for Ireland, 
rose from his seat and was hurriedly leaving 
the House just as Mr. Lyman, an Irish rep- 
resentative, with a very loud voice, began to 
call attention to some Irish grievance. An- 
other Irish member, thinking it strange that 
the chief secretary should leave the chamber 
when a question relating to Ireland was be- 
ing brought forward, called out, “ Hi, Hi! 
Lowther, where are you going ?”” And turn- 
ing as he reached the door, Mr. Lowther 
coolly replied, “I’m going out on the terrace 
to hear Lyman.” But the chair does not en- 
courage these familiarities between members 
in the House. 

The rule is in every case, when referring 
to a member, to use the words “ Honorable ” 
or “Right Honorable.” This custom un- 
doubtedly tends to keep the standard of de- 
bate on a high level of order, courtesy and 
dignity, but it has sometimes led to odd re- 
sults. During the Parliament of 1886-92 
two members were ignominiously expelled 
from the House after their conviction for 
gross immoral offences, and yet in the dis- 
cussion that took place on each occasion the 
criminal was still punctiliously described as 
“The Honorable Gentleman.” Again, law- 
yers are styled “Honorable and Learned,” 
and officers of the army and navy “ Honora- 
ble and Gallant.” The late Mr. W. H. 
Smith, who was not a lawyer, was once re- 
ferred to in a speech as “ The Right Honor- 
able and Learned Gentleman.” “No, no!” 
exclaimed the simple old gentleman, not 
without a touch of humor, disclaiming the 
distinction amid the merriment of the House, 





564 





The Green Bag. 





“TI beg the honorable gentleman’s pardon, I 
am not learned.” 

A member on his feet must, as I have said, 
address “ Mr. Speaker.” But, occasionally, 
one may hear some amusing slips of the 
tongue in the course of a debate. Members 
who have had a civic training in public life 
begin by apostrophizing “ Mr. Mayor,” and 
others who are largely in demand at public 
meetings by “ Mr. Chairman, ladies and gen- 
tlemen.” A good story went round the press 
recently, that an Irish member who had been 
called to order by the Speaker saluted that 
august personage as “ Your Reverence.” 
But it was an amusing case of mishearing on 
the part of the journalist in the press gallery. 
The member in question wrote to the news- 
papers that what he actually said was, 
“ With all due deference to your ruling, Mr. 
Speaker.” 

As the Speaker and not the House gener- 
ally is addressed, it is considered a breach of 
propriety for any one to pass between the 
chair and the member “in possession of the 
House.” This violation of order is common 
for some time after the election of a new 
Parliament ; but it is always punished with a 
loud and angry cry of “ Order! Order!” — 
the cry that is most frequently heard in the 
House — which is very disconcerting to the 
blundering member against whom it is di- 
rected. A member, therefore, has often to 
get to his seat by a long, circuitous route. 
But if it be impossible to do this without 
crossing the line between the chair and the 
member addressing Mr. Speaker, he must 
wait until the speech is concluded, or if he 
cannot wait —if the getting to his place at 
once be imperative — he has to offer humble 
atonement for his act of impropriety by sac- 
rificing his own native dignity of demeanor. 
He must cautiously and respectfully approach 
the sacred line, and then get over it quickly 
with a light step and a duck of the head or 
with his back lowly bent. He is fortunate if 


the cry of “ Order! Order!” inspired by the 





breach of etiquette, is not accompanied by 
ironical laughter at his grotesque antics. 

It is a breach of order for a member to read 
a newspaper in the House. He may quote 
an extract from one in the course of a speech, 
but if he attempted to peruse it as he sat in 
his place his ears would soon be assailed by 
astern and reproving cry of “ Order! Order!” 
from the chair. Some members resort to 
the deception practised by the young lady 
who had “ Vanity Fair” bound like a New 
Testament, and was observed reading it dur- 
ing service in St. Paul’s Cathedral. Mem- 
bers often slip a newspaper or periodical into 
the “Orders of the Day,” and read it while 
the Speaker imagines they are industriously 
studying the clause of a bill or its amend- 
ments. 

The House of Lords is less strict, oddly 
enough, in little matters of this kind than 
the House of Commons. The peers allow 
the attendants to pass up and down their 
chamber delivering messages, and they have 
a reporter —the representative of the Parlia- 
mentary debates —sitting with the clerks at 
the table. But in the House of Commons 
the clerks at the table, and the sergeant-at- 
arms and his deputy, are the only officers 
of the House who are allowed within the 
technical limits or boundaries of the legisla- 
tive chamber, or, in other words, across the 
Bar, while the House is sitting. An attend- 
ant, even when he has letters and telegrams 
to deliver, dare not pass beyond the line of 
the Bar. He gives the messages to some 
member sitting near the Bar, and they are 
passed on from hand to hand till they reach 
the members to whom they are addressed. 

Every member is under a constitutional 
obligation to attend the service of the House. 
The attendance, however, is not now com- 
pulsory. The House, probably, considers 
the force of public opinion in the constit- 
uencies sufficient to correct any laxity on the 
part of any members in the discharge of their 
Parliamentary duties. But there is an old 
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procedure known as “a call of the House,” 
for taking the full sense of the House on any 
question of great importance. Not less than 
a week or ten days is allowed to members to 
respond to the call, and any member not 
present in the House to answer to his name 
when the roll is read by the clerk, without 
due cause for his absence, may be sent for in 
the custody of the sergeant-at-arms. This 
procedure would now be resorted to only on 
the occasion of some supreme crisis in the 
affairs of the nation, when it was most essen- 
tial that every member of Parliament should 
be at his post. The last time “a call of the 
House ” was made was on the 19th of April, 
1876, on the motion of Mr. Whittle Harvey, 
who subsequently moved for the appointment 
of a select committee to revise the pension list. 
The division on the latter motion (which was 
rejected by a majority of one hundred and 
twenty-two) showed that there were four 
hundred and fourteen members in the House. 
The last occasion on which a motion for “a 
call’’ was moved was on the 23d of March, 
1882, when Mr. Sexton, in accordance with no- 
tice moved “that this House be called over on 
Thursday, the 30th of March.” The House 
on that day was to enter on the consideration 
of the proposed new rules of procedure (in- 
cluding the closure of debate), and Mr. Sex- 
ton’s object was to secure the attendance of 
Messrs. Parnell, Dillon and O'Kelly, M. P.’s, 
who were at the time confined as “ suspects ” 
in Kilmainham Prison, Dublin. The motion, 
which was opposed by the government, was 
defeated. It was pointed out that the pro- 
cedure was useless for the purpose for which 
it was originally intended — namely, to take 
the full sense of the House on a bill or mo- 
tion, as there is no compulsory process in the 
procedure of the House by which members, 
even if they answered the “call,” can be 
obliged to vote on the question at issue. 
The “call” to which members are most 
alive, nowadays, is the crack of the party 
whip. 

That absenteeism was a dire offence in 





the time of the Stuart Kings is proved by 
the number and variety of “orders touching 
motion for leave into the country” to be 
found in the journals during the seventeenth 
century. Here are a few of them: “13th 
of February, 1620. No member shall go 
out of town without open motion and license 
in the House.” By the next rule it will be 
seen that knights of the shire were ranked 
much higher than the representatives of 
cities or boroughs: “25th of March, 1664. 
The penalty of 10/7. to be paid by every 
knight, and 5/. by every citizen, etc., who 
shall make default in attending.” Absence 
evidently became a crying sin, and was vis- 
ited accordingly: “16th of November, 1666. 
To be sent for in custody of the sergeant.” 
From the succeeding string of resolutions it 
is evident that, under the restored monarchy, 
there was a marked inclination amongst 
members to “play the truant”: “18th of De- 
cember, 1666. Such members of the House 
as depart into the country without leave, to 
be sent for in custody of the sergeant-at- 
arms.” Even this terror does not seem to 
have effectually deterred “ runaways,” for two 
months later marks the imposition of a pen- 
alty which, in those days, must have seemed 
formidable indeed: “13th of February, 1667. 
That every defaulter in attendance, whose 
excuse shall not be allowed this day, be fined 
the sum of 40/, and sent for in custody, and 
committed to the Tower till the fine be paid.” 
A similar fine was, at the same time, imposed 
on “every member who should desert the 
service of the House for the space of three 
days,” without special leave, incarceration 
in the Tower being part of the penalty. 
The stringency of this rule was relaxed by 
common consent in 1668, and a fine of Io/. 
was substituted as sufficiently onerous, in 
all cases “the fines to be paid into the hands 
of the sergeant-at-arms, to be disposed of as 
the House shall direct.” | 

The individual freedom of members in our 
times is not so much restricted, but that ab- 
senteeism is still an offence is proved by the 





a 





566 The Green Bag. 





fact that occasionally the “Orders of the 
Day’”’ contain a notice, such as the follow- 
ing, in the name of one of the Whips : 


“Mr. T. EL tis. 


“To move that leave of absence for two 
months be granted to Mr. J. R. Flemming.” 


Such motions are made by the Whips on 
behalf of a follower who desires to absent 
himself from the House of Commons on the 
ground of urgent business, ill-health, illness 
in his family or domestic affliction, and the 
leave of absence applied for is always granted 
by the House. This, however, is only done 
when the member concerned is serving on a 
committee. 

A member of the House of Commons can- 
not, according to the ancient law of Parlia- 
ment, resign his seat. Once he is duly 
elected he must retain the trust confided in 
him by his constituents till the dissolution 
of Parliament, unless he is removed by death 
or becomes a bankrupt or a lunatic, or is ex- 
pelled from the House, or accepts an office of 
honor or profit under the Crown. The lat- 
ter condition, however, affords a practical, 
though rather ludicrous, means of escape for 
a member who desires to rid himself of his 
representative and legislature responsibilities. 
He accepts the office of “Steward of the 
Chiltern Hundreds.” It seems that cen- 
turies ago the Chiltern Hills—a portion of 
the high lands of Buckinghamshire — being 
covered with timber, afforded protection to 
numerous banditti, and it was the duty of 
the Steward of the Chiltern Hundreds to 
protect the inhabitants of the neighboring 
districts from their depredations. The du- 








ties have, of course, long since ceased, but 
the nominal office has been retained. By 
accepting it a member who wishes to resign 
vacates his seat, and a writ for a new elec- 
tion is, in consequence, issued on the appli- 
cation of the Whip of the party to which the 
retiring member belonged. The office is re- 
signed as soon as the purpose in view is ac- 
complished. It is in the gift of the chancel- 
lor of the exchequer. It cannot be conferred 
twice in one day, but there are two other of- 
fices of a similar nature —“ Steward of the 
Manors of Hendred, Northstead and Hemp- 
holme,” and “ Escheator of Munster ’’’— at 
the disposal of the chancellor of the ex- 
chequer in case he should receive more than 
one application on the same day. 

But there is nothing more amusing per- 
haps in all the quaint and curious customs of 
the House of Commons than the strange 
ceremony which marks the termination of 
its every sitting. The moment the House 
is adjourned, stentorian-voiced messengers 
and policemen cry out in the lobbies and cor- 
ridors, “ Who goes home?” These mys- 
terious words have sounded every night for 
centuries through the palace of Westminster. 
The custom dates from a time when it was 
necessary for members to go home in parties 
accompanied by links-men for common pro- 
tection against the footpads who infested 
the streets of London. But though that 
danger has long since passed away, the ques- 
tion “ Who goes home ?” is still asked, night 
after night, during the session of Parliament. 
No reply is given, and none is expected. 

MicHAEL MacDonaGu, 
in the Nineteenth Century. 
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A VIKING LAWSUIT. 


By SAMUEL SCOVILLE. 


HE technicalities of legal procedure 
seem almost incongruous in connec- 
tion with the untamed Vikings, who harried 
the world from “ West-over-the-Sea,” their 
name for England, even to “ Micklegarth,” 
or Constantinople. Yet these men whose 
fierce blood flows through our veins in “the 
dull grey dark” of their frozen North, estab- 
lished precedent and practice which to-day 
are part of the framework of our great com- 
mon law. A typical Viking lawsuit, the 
translation of which follows, is the blood-suit 
of Asmund the Greyhaired, as chronicled in 
one of their Sagas, and it is interesting to 
note what few changes nine hundred years 
have wrought in the procedure of our ances- 
tors, the Men of the Northiands. 


Asmund the Greyhaired lived at Biarg and 
was one of the greatest of bonders in the Mid- 
firth. At Asmund’s grew up a man called Thor- 
gils, near akin to Asmund. Asmund bought for 
Thorgils land at Brookmeet and there he farmed. 
Thorgils was a great store-gatherer and went 
a-searching to the beaches every year, and there 
he got for himself whales and other gettings. 
It chanced one summer that Thorgils found a 
whale on common tide-land and forthwith he 
and his folk set about cutting it up. This came 
to the ears of two foster brothers, Thorgeir and 
Thorwold, of Westfirth, who owned a boat and 
were rovers and moreover not men of even 
dealing. ‘They went down to the beaches and 
laid claim to the whale as lying on common 
tide land. Thorgils offered that they should 
have one half of the uncut part, but they would 
have for themselves all the uncut or else divide 
all into halves, both the cut and the uncut. 
Thorgils flatly refused to give up what was cut 
of the whale and therewith words waxed hot 
between them and of a sudden both sides caught 
up their weapons. The end was that both 


Thorgils and certain of his men were slain, be- 
ing outnumbered. 
Asmund the Greyhaired heard ‘of this slaying 





of his kinsman and took on himself the blood- 
suit therefor, had witnesses to the wounds and 
summoned the case before the Althing, that 
then seeming to be the law, since the brothers 
lived in Westfirth and Thorgils in Midfirth. 
There was another kinsman to dead-man Thor- 
gils, named Thorstein, a great champion and 
the wildest-tempered of men. Him Asmund 
joined as suitor in the case along with himself. 
At once he went to meet his kinsman, Asmund, 
and ithey talked the blood-suit over together. 
Thorstein was mightily wroth and said that no 
atonement should be for this and that they had 
strength of kin enough to bring about for the 
slaying, either outlawry or vengeance on the 
men. Asmund said that he would follow him 
in whatsoever he would have done, and they sent 
word to all the other of their kin, and gathered 
together six tens of men. 

Now the brothers had a kinsman, Arison, 
who dwelt at Reek-knolls in the Westfirth and 
was a man of great bountifulness. After the 
slaying of Thorgils the brothers went to him for 
harbor, and he agreed to go to the Althing for 
them. In the autumn Arison sent a man to 
Thorstein and bid were-gild and tried to settle 
the case outside of the Althing, but Thorstein 
was cross-grained to deal with and refused were- 
gild. Then Arison placed the brothers secretly 
on board a ship up Northriver near Burgfirth. 
Thereafter all men, save those who chanced to 
be way warring, rode to the Althing. There 
Arison offered were-gild for the slaying, if there- 
by the brothers might be quit of guilt. Asmund 
the Greyhaired and Thorstein refused were-gild. 
Then for another defence Arison put forth 
whether all men had not free catch on all com- 
mon foreshores. Asmund the Greyhaired chal- 
lenged this defence, and the Lawman was asked 
if this was a lawful defence. Skapti was the 
Lawman and said the defence was good if they 
were equal men, but this was the law that bond- 
ers had a right to take before bachelors. 
Asmund said further that Thorgils had offered 
an even sharing to the foster brothers in so 
much of the whale as was uncut when they came 
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thereto. Therewith that way of defence was 
closed against the brothers. Then Asmund and 
his kin followed up the suit with much eager- 
ness, and nought was good to them but that the 
brothers should be made guilty. Arison saw 
that one of two things was to be done, either to 
set on with many men, not knowing what might 
be gained thereby, or to suffer things to go on 
as they might; and whereas the brothers were 
safe on board ship Arison let the suit go un- 
heeded. 

Thorgeir was outlawed, but for the other 
brother was taken were-gild and he was quit. 
By this blood-suit Asmund the Greyhaired and 
Thorstein his kinsman were deemed of men to 
have waxed much. 

But when Thorgeir heard of his outlawry he 
said : 

“Fain am I that those who have made me 
an outlaw shall have full pay ere all be over.” 


So ends the story of this old-time trial, 
and though the law of the strong-arm still 
obtained, as where Thorstein naively remarks 
that the plaintiffs can muster enough strength 
of kin to obtain judgment in their favor, yet 
much of our modern procedure is foreshad- 
owed in this suit of our grim forefathers. 
The venue of the action was Iceland, which 
had been then only recently settled by Vi- 
kings, fleeing from the might of Harold the 
Fairhaired, then conquering and Christian- 
izing Norway, all for the love of a maiden 
who had flouted him. As alternatiye toa 
“ blood-suit,”” was the “blood-feud,” by vir- 
tue of which the kinsman of a murdered 
man would slay the murderer summarily 
and begin a vendetta which would last until 
one family or the other was wiped out. But 
Asmund, as a law-abiding citizen, preferred 
the legal method by which the accused, if 
found guilty, were condemned to outlawry 
and could be lawfully killed at sight, if the 
kin of the murdered man refused to take 
“were-gild”” or blood-money for his death. 
The trouble first began in a dispute over a 
species of wreck, in which the murdered 
man’s position was clearly the legal one. Ex 
passant may be noted the quaint law in re- 





gard to stranded whales that afterwards ob- 
tained in England in the reign of Edward the 
Second, and which, as far as the writer has 
been able to discover, has never been re- 
pealed. As reported by Fleta, it reads as 
follows : 


Also the King has wreck of the sea through- 
out the whole realm, whales and sturgeons taken 
in the sea or elsewhere. Of the sturgeon it is 
the rule that the King shall have the whole of it. 
But of the whale it is enough if the King has the 
head and the Queen the tail. 


The suit was commenced in the conven- 
tional way by Asmund, a kinsman of Thor- 
gils, who first summoned witnesses to the 
wounds. By these witnesses, in order to 
make out a prima facte case, it was necessary 
to prove the wrongful infliction of the wounds 
by the defendants and the death of the de- 
cedent. It will be observed that this differs 
in no respect from the modern rules of evi- 
dence in regard to the corpus delicti now in 
force in most of our states, viz., the establish- 
ing by direct testimony of the death and the 
commission of a wrongful act by the defend- 
ant. 

The case was one outside of the local ju- 
risdiction of the Thing, or town-meeting, one 
party residing in the middle district or Mid- 
firth, the other in the western district or West- 
firth. The suit was accordingly brought in 
the Althing, or state-meeting, which had a 
jurisdiction resembling that of the Federal 
Courts over residents of different districts. 

Having taken these necessary preliminary 
steps, Asmund astutely joined the most war- 
like of Thorgils’ remaining kinsmen with him 
as a co-plaintiff to be prepared in case the 
defendants resorted to arms. 

In the mean time the latter obtained as 
attorney, Arison, the most powerful of their 
kin. In Viking days there was no profession 
of law in the modern sense and a man acted 
as attorney for another purely as a labor of 
love or duty. Arison’s first step, as befitted 
a prudent attorney, was to attempt to settle 
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the case out of court. To this end he sent 
to Thorstein, the most implacable of the plain- 
tiffs, and offered blood-money. This having 
been refused, he proceeded to take precau- 
tions against an adverse judgment quite in 
accordance with modern methods. As the 
defendants were not required to appear in 
person, Arison wisely discounted the future 
by placing them secretly on a ship bound to 
Norway. With this anchor to windward he 
serenely proceeded to court prepared to make 
the best of a bad case. Before the Althing 
we may assume the plaintiffs made out a 
prima facie case, although these facts are not 
brought out in the chronicle. Arison opened 
the defense by offering in open court to pay 
blood-money. This offer having been again 
refused he proceeded to his defence proper 
which, although now it would only be admis- 
sible in mitigation of damages, was then a 
complete answer to the charge if only it could 
be established. This defence in brief con- 
sisted in proving that all men had equal rights 
in wreckage found on tide-water lands and 
that thus the decedent had brought his death 
on himself by refusing to recognize an estab- 
lished public privilege. It was a crafty move 
and one well calculated to appeal to popular 
prejudice, but Asmund the Greyhaired, de- 
murred to this defence by showing that this 
law only applied to landholders and that be- 
tween a bonder such as Thorgils and landless 
men like the accused, the rights of the former 
were paramount. Henext traversed Arison’s 
defence by proving affirmatively that the 
murdered man had even offered the accused 
an equal share in the uncut portion of the 
whale. This last evidently unexpected testi- 





mony deprived the defendants of their last 
hope of success. For a moment Arison 
meditated a desperate attack on bench and 
bar alike, a coup de main which came 
very natural to a Viking advocate, but the 
cheering thought that after all the defend- 
ants were safe for the present and the re- 
straining influence of “six tens” of kinsmen 
that Asmund had thoughtfully brought to 
court, combined to convince him that such 
practice would be irregular. The decision 
of the court was that for the younger of the 
brother blood-money should be taken, but 
that Thorgeir, the elder, should be outlawed. 
By this doom he became the prey of any man 
who could and would slay him, either for the 
reward that the kin of the dead man would 
probably offer or simply as a matter of public 
policy that encouraged the killing of wolves 
and outlaws. At any time during his out- 
lawry if the kinsmen of the dead man con- 
sented to take blood-money he could again 
become a free man, so, too, if he survived 
the ban for the space of twenty years. There 
is no record, however, among the Sagas of 
any outlaw who ever regained his franchise 
by the latter method, so public-spirited were 
the Vikings in all matters of killing, and even 
Grettir, the Strong, most famous of Icelandic 
outlaws, was slain in the nineteenth year of 
his outlawry. 

It is a matter of regret that Thorgeir did 
not receive the news of his sentence with the 
respect due a decision of the Althing, and his 
grim remark that he would pay in full those 
who had brought about his outlawry, fore- 
shadowed the vengeance that he afterwards 
wrought on the blood of Asmund. 
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THE LAW OF THE LAND. 


XIV. 


DEBTS OF HONOR. 


By Wm. ArcH. McCLEAN, 


ANGUAGE has many words and ex- 
pressions possessing a twofold mean- 
ing, the one a mockery of the other. A 
spade is a spade when it is in the hands of 
an honest laborer at the rate of a dollar a 
day for the use made of it in building the 
highways of the world. Again, a spade is a 
spade when it may be ace high in either a 
royal or a bobtail flush in a game in which 
the only right of recovery of the winner 
will be in what is another mockery in terms 
a court of honor. 
The world’s phraseology in speaking of 
this court is necessarily peculiar. It is sup- 
posed to be convened in session for the pro- 
tection of the rights of gentlemen only. It 
is supposed to owe its existence to a very 
fine appreciation upon the part of gentlemen 
only of what honor is. It is a high culture 
reached by gentlemen only. Ordinary honest 
men, who pay cash down for every equivalent 
and who are born American kickers against 
paying bills for which no equivalent has been 
received, are too commonplace to understand 
the technicalities of this court. They lack 
the appreciation of the nice distinctions of a 
gentleman’s life. 

The peculiar character of this fine-grained 
article that makes up the life of a gentleman 
and his sense of honor is well illustrated by 
a remark, often gratuitously donated to a de- 
luded people, that the best study of mankind 
is that gained at a gaming table; that a 
gentleman never knows his man as well as 
on the other side of a gaming table, and that 
the debts of honor there liquidated are a 
cheap outlay for the culture received. Cheap 
is hardly the word, however, in which any- 








thing is to be qualified about such ways of 
such gentlemen. 

The culture of knowing your man is almost 
as wonderful as to know thyself, and the 
many specious reasons self will use to con- 
vince self the way self wants to be convinced. 
The culture of knowing men has much to 
do with driving the world along, and its 
countless industries and great organizations, 
which feed, clothe and give employment to 
the inhabitants thereof. In all the great 
affairs of life it is of incalculable advantage 
to know an honest, reliable man. By a 
finesse of reason it is of course conceivable 
that this knowledge can grow out of the art 
and culture of knowing the difference be- 
tween a gentleman, possessing a sense of 
honor in playing only the cards dealt him 
and paying his debts of honor, and a black- 
leg on the opposite side of the gaming table. 

It is often reasoned by those possessing 
this higher appreciation of the nice distinc- 
tions of the culture of a gentleman’s life, that 
there is always an equivalent, a value received 
in the IO U’s of debts of honor. Courts of 
law in many cases of damages recognize pain, 
mental anguish and suffering as an element 
for which it is possible to base a recovery. 
It is true that gentlemen who contract debts 
of honor are given, by way of consideration, 
all kinds of mental conditions, from the joy 
and hilarity of winning to the peculiar kind 
of anguish each one experiences in his own 
way upon losing. Along the same line of 
finesse reasoning, such ought to be sufficient 
consideration, together with the spice and 
fun of the game, to make of force and effect 
all debts of honor, if not in courts of law, at 
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least in courts of honor. It were perhaps 
an invidious distinction to say that the winner 
is paid for having his joy and hilarity, while 
the one who suffers the anguish must pay 
his debt of honor, so that the joy of the 
other may remain unabated. 

Debts of honor follow mankind through life. 
They begin early in life with “come seven, 
come eleven.” Then later it is a penny ante 
with a five cent limit, and the limit gradually 
grows until there is no limit or it becomes 
only a question of the size of your pile. By 
and by the gauntlet is run of bucking the 
tiger in his den at faro, roulette and every 
other kind of a game that goes. Betting on 
elections, buying pools at horse races and 
policy shops and indulging in all kinds of 
lotteries follow. When these things out of 
which debts of honor grow become indigenous 
to the soil, everything goes. You play to 
win the cigars you smoke, the drinks you 
drink, and all the other luxuries, as well as 
many of the necessities of life you must 
have. You finally reach a stage where you 
will kill off minutes and money upon the 
color of the hair of the girl or horse that 
next passes within range of your sight. 

The education of the gentleman is, how- 
ever, not complete until he takes a plunge 
into the society where all the great ones of 
his class live, move and have their being. 
He must learn, in order to be ultra, what a 
future is, what a margin is, or what fun there 
is in selling short, and other nice points of 
the great game. 

When the education of a gentleman is 
complete he ought to be a marvel of culture, 
and usually is if it has landed him on his 
uppers. If he does not find himself in that 
condition he does discover that he is very 
little further ahead of the game than after 
his first experiences with “ come seven, come 
eleven.” 

The puritanical may call all such beings as 
we have been talking about, gamblers. It is 


unbecoming, however, among gentlemen, as 
showing lack of culture and breeding, to call 





names, for all gamblers are gentlemen unless 
they are blacklegs. One cannot bea gentle- 
man and play with a card up his sleeve, or 
with loaded die, or enter a horse with a record 
under an assumed name in a lowerclass race, 
or do any other trick of the trade, unless, per- 
haps, the others in the game areall at the same 
tricks ; then they are all gentlemen blacklegs 
together. Usually a blackleg is a blackleg 
when he is caught stealing. The offense 
consists in being caught. Among gentlemen 
such a one sometimes gets his reward. In 
one state of civilization he loses his caste, 
even if he has a title, if he is caught at bac- 
carat. In another western civilization he 
loses more if the mark is not missed, which 
is a poor thing to bet upon its doing. 

It is curious that the law of the land is 
brutal in its language when applied to debts 
of honor and the transactions out of which 
they grow. This is rather remarkable in the 
face of the popular belief that lawyers and 
judges in their leisure moments do amuse 
themselves with games of chance played 
with pieces of pasteboards adorned with sym- 
bolical hieroglyphics. Either the public is 
possessed of mistaken views as to the profes- 
sion or the profession is broad enough to 


See the right and approve it, too, 
Condemn the wrong, and yet the wrong pursue. 


One court, in speaking of debts of honor, 
declared the law of the land in relation 
thereto, saying that a band of robbers might 
plead a similar sense of honor. This sense 
of honor, when founded on a transgression 
of law and upheld in order that law may be 
prostrated, is a vice of the most dangerous 
character. A sense of honor may actuate 
even unlawful deeds, but it cannot long en- 
dure such association without being seriously 
trampled and finally effaced. This is exceed- 
ingly strong language to use about the affairs 
of gentlemen. But as the court of honor in 
which all debts of honor are liquidated is 
beyond the law, it makes no odds if the law 
does declare all gambling transactions con- 
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trary to good morals and public policy, for if 
the debts of honor are not paid, because 
jlegally void, the debtor is no gentleman, for 
all gentlemen pay their debts of honor. 

Courts have very little trouble in dealing 
with the lesser games of chance, many of 
which have been declared statutory misde- 
meanors. Debts created by betting on horse 
races, elections and the like are declared void 
as often as courts are given the chance to do 
so. Where a party playing at a faro table 
gives a note in exchange for checks or count- 
ers used at the gaming table and afterwards 
loses the checks at the game, the note is 
void. Or where a promissory note is given 
in a gambling transaction such as a drawing 
of tickets, it is void. 

It has been held not only that all such 
debts of honor, whether I O U’s promissory 
notes, judgments and mortgages, are void in 
the hands of the original holder if the con- 
sideration was a gambling wager, as being 
contrary to good morals and public policy. 
But courts have also gone further and held 
that no obligation based upon a gambling 
wager is good at any time. That the defence 
of the gambling wager can be made at any 
time and as against any holder of the obliga- 
tion. That the note for checks or counters 
at a faro table is void even if it comes into 
the hands of an innocent holder for value. 
Or as declared broadly by one Court, nego- 
tiable paper in the hands of an innocent 
holder for value before maturity, for a gam- 
bling wager, is void. There are States, how- 
ever, where innocent holders for value before 
maturity are protected unless such paper is 
declared void by the peremptory words of a 
statute. The tendency, however, is not to 
protect the innocent holders of paper based 
upon gambling wagers. If this was not so, 
it might be the easiest thing in the world for 
gentlemen to make their debts of honor com- 
mon ordinary legal obligations. A gentle- 
man broker, or shaver, or fence, would always 
be on hand as the accommodating innocent 
holder. 





Courts do not look with favor upon the 
encouragement gentlemen give each other in 
the matter of these debts of honor. It is 
not the one who is led into temptation that 
then suffers the most, but he who tempted. 
It has been ruled that where one knowingly 
and with the purpose of furthering a gam- 
bling transaction lends money to another, it 
cannot be recovered. Where one who stands 
by the gaming table and sees a gentleman 
brother gradually go broken and volunteers 
to lend him more money upon an obligation 
to enable him to continue in the game, the 
obligation is as void as though given direct 
to the banker in the game. It is unlawful 
for a man to play, hence it is unlawful for 
another to knowingly furnish him the means 
to play. 

It is never too late to get your money 
back in these games provided it is still in 
the hands of the stakeholder. Where money 
is staked on the result of a wager and re- 
mains in the hands of the broker, it belongs 
to the person from whom it came and it may 
be withdrawn by him, notwithstanding the 
loss of the bet, and without the consent of 
the other party. Or money bet on an elec- 
tion and deposited with a stakeholder, who 
after the event of the election is known, has 
notice not to pay it over to the winner, may 
be recovered back by the loser. An action 
lies against a stakeholder for the money bet 
on the speed of a horse, where the stake- 
holder has not paid it over, or where he has 
paid it to the other party after notice not to 
do so. All this admonishes the stakeholders 
to get rid of the moneys as soon after the 
results as they can, before they receive no- 
tice or be sued, and this advice is specially 
pertinent in a presidential year. 

There is a case that presents certain pecu- 
liar points. Ata meeting it was agreed, in 
preparation fora squirrel hunt, that the beaten 
party should pay for the supper of the other. 
The captain of each party engaged the plain- 
tiff to furnish the supper, and the plaintiff 
presided at the meeting and understood and 
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knew how the supper was to be paid for. 
The defence was that the supper was a 
wagering contract and plaintiff could not re- 
cover. From one point of view it might 
appear that the captains bet the supper on 
the wager ‘of the success or failure of the 
hunt. From another both parties must have 
been poor marksmen and the result of the 
hunt was going to depend upon dumb luck 
and not skill, otherwise it would have been 
held to be a game of skill and not chance. 
The court considered the situation from still 
another point of view. The landlord was 
not to gain or lose by the success or the de- 
feat of either party. The supper was to be 
ready in any contingency. They might eat 
the supper or give it to the dogs. They 
were to receive so much food absolutely and 
at all costs and it was to be furnished for a 
consideration, hence the plaintiff was entitled 
to recover from defendant the cost of the 
supper for the whole party. It must have 
been a poor sort of a crowd, or a poor hunt, 
or the supper must have been awful poor, 
that gentlemen would dispute about the pay- 
ing of same. 

The wagering contracts we have been 
speaking of have been the simpler ones, the 
determination of which do not seem to have 
given the courts much trouble. The law of 
the land has been against the gentlemen try- 
ing to do business beyond the courts of honor 
specially designed by them for the recovery 
of their contracts. When it comes to gam- 
bling transactions of the stock market the 
questions to be determined by the courts are 
more difficult and intricate and call for many 
nice distinctions. The underlying principle 
seems simple enough that a purchase of 
shares of stock or commodities without the 
intention to deliver or receive them is a 
gaming contract, and such a wager as is not 
enforceable at law. The inventive genius of 
our exchanges, however, continually create 
new situations of putting the old gaming 
wine into new bottles, so that the law of the 





land must be resorted to, to label the new 
concoction. 

The language of the street is largely sym- 
bolic. Dealings in futures suggest a riddle 
of the Sphinx. Futures being, however, con- 
tracts of sale to be delivered in the future, 
courts declare them to be all right if there 
is a bona fide intention to deliver, and all 
wrong without such intention. A put, a call, 
a straddle and a sale short, smack of that 
lingo that tells of an ante, a straddle, a 
raise, a call and a bluff. A put is the 
privilege of delivering or not delivering 
the thing sold, and resembles a dropping 
out on a poor hand or a raise on a full 
hand, and is a wager or gambling contract 
always. A call is the privilege of call- 
ing or not calling for the delivery of the 
thing bought, and is suggestive of a call to 
show hands and is a wager always, being 
contrary to good morals and public policy. 
A straddle, or double privilege of a put and 
a call, secures to the holder the right to buy 
of or sell to another something within a cer- 
tain time at acertain price. If it is an at- 
tempt to cover losses by betting you will 
lose where you had previously bet you would 
win and no delivery is contemplated, it is a 
wager. If, however, it means no more than 
an option which may be completed by actual 
and intended delivery, it is not necessarily 
void. A sale short is more or less of a bluff, 
for it is a sale of that which the seller does 
not own or possess, but which he expects to 
buy in at a lower price than that for which 
he sells. Courts declare selling short is not 
ipso facto a wager, for the element of delivery 
may have been intended and contemplated at 
all times and at all hazards. If so, it is legal ; 
if not, it is a gamble. 

A unique invention of the street has been 
margin. How other games of chance have 
existed in the same civilization with it is 
wonderful, for it is ridiculous to conceive of 
gentlemen indulging in games of chance re- 
quiring chips of a certain face value when 
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they can do business on the street on the 
percentage of a face value. Margin is a 
simon-pure wager on the rise or fall of the 
market. It is legally recognized that stocks 
and commodities can be bought on credit 
and that the credit may be for the whole 
price or for a part of it, with or without 
security. Margin is security and as long as 
there is an intention to buy and deliver, it 
will be recognized legally as security, but 
where there is no intention to deliver, deal- 
ings on margin are gambling transactions 
void ab initio. 

When lambs are to be sheared it is to be 
observed that there are to be no infants 
among them. It has been held that where 
a minor embarks in stock transactions by 
way of margin it is a wagering contract 
merely, contrary to the policy of the law and 
void ab initio. Where the amount is lost 
he is at liberty to recover back from the 
broker employed the amount so deposited. 
Thus the law throws its protecting arm 
around the period of sowing wild oats. The 
doctrine, that where an infant has executed 
a contract and seeks to avoid it on coming 
of age, he must first restore the considera- 
tion he has received, has no application in a 
case of a gambling transaction void from the 
beginning. This is nothing more nor less 
than notice to the gentlemen of the courts 
of honor to play their games with gentlemen 
of their own age and size, and when they 
must go into the shearing business to confine 
themselves to the sheep and to leave the 
lambs of tender years go unshorn. 

No matter what the form of a contract is 
it will not control courts in the determina- 
tion of the same, for gentlemen and black- 
legs are astute in concealing their intentions. 
It is the real nature of the transaction which 
courts seek to discover. The law of the 


land regards the substance and not the 
shadow and if parties intended that the pur- 
chaser should pay for and the seller deliver 
the commodity or stock at the maturity of 
the contract, payment of margins does not 





vitiate. A gambling transaction is one to 
be settled and adjusted by payment of differ- 
ence in price. If price should decline, the 
purchaser paying the difference, if it should 
rise the seller paying the advance. Margin 
deposited upon such an illegal transaction 
cannot be recovered back,and money know- 
ingly lent for the express purpose of enabling 
the borrower to settle stock jobbing losses 
cannot be recovered, the transactions being 
void between the parties. 

That it is the substance that controls the 
application of the law of the land is illus- 
trated by the cases. If one of the parties 
intended an: actual purchase and sale, the 
contract as to him will not be effected by an 
illegal intent or purpose of the other not 
communicated or concurred in. Both parties 
must intend it to be a wager to make it so, 
Where a contract is made upon a valid basis 
but it is settled on a gambling one and the 
settlement involved an exchange of obliga- 
tions, the gamble may be set up as a good 
defence against the obligations. Where a 
stock broker and a customer engage in a 
series of wagering transactions in a particu- 
lar stock which amount to gambling and the 
customer finally demands a delivery of the 
stock and the broker agrees thereto, the cus- 
tomer is liable to the broker for the price of 
the stock and his contract is not rendered 
invalid by his previous wagering transactions 
with the broker. 

If it is the intention of the parties that an 
actual purchase of stock on margin shall be 
made by a broker, the transaction is legal 
although the delivery may be postponed or 
made to depend upon a future condition. 
But if the fact is that no delivery is contem- 
plated to complete the purchase, and the 
account is to be settled on the basis of a rise 
or fall in prices, it is a mere wager, and the 
contract cannot be enforced by either party, 

Where the contract of a broker, with those 
from whom he bought, under the rules of the 
Board of Trade, was such that the delivery 
of the goods was contemplated and could 
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have been demanded when the time of deliv- 
ery arrived, that he made daily settlements 
for his purchases and sales in accordance 
with the rules, that the fact of non-delivery 
resulted by reason of the client ordering the 
sale before the time of delivery came around, 
it was held not to bea wagering contract and 
a note given in the deal was good. 

Where a broker bought stock on an order, 
paid for it and took the delivery of it and 
asked purchaser to take the stock, although 
there might have been times when the stock 
was not in his name, yet was in possession of 
the broker at the time he requested pur- 
chaser to take it, it does not lie in the mouth 
of the principal to say agent could not de- 
liver when he never offered payment or de- 
manded delivery, hence the broker could 
recover the money advanced in the pur- 
chases. 

When stocks are bought and sold, although 
upon speculation, if they are to be delivered 


it is not a gambling transaction. One not 


owning stock employed a broker to sell stock 
for him at a named price, to be delivered 
upon a particular day. The stock was sold 
and at the time of delivery, prices having 
risen, the broker borrowed stocks to meet 
the engagement. He afterwards, under in- 
structions, bought at a higher rate to replace 
the stock borrowed and the transaction was 
held to be a legitimate one and that the 
customer was liable to the broker for the 
difference. In another case where the circum- 
stances were identical, but no delivery was pro- 
vided or intended and the settlement was to 
be upon the rise or fall of the market, it was 
held to be a gambling contract and void. 

In a deal where stocks were in every in- 
stance actually sold and delivered and the 
broker was not aware that his customer was 
selling short until the time of credit was ex- 
piring ‘and he bought to fill his sales, the 
Court ruled it will not do to say because there 
is so much gambling in stocks that every sale 
short is 7pso facto a wager, and compelled 





the short customer to stand good to the 
transaction. 

Where the broker with client’s money 
bought shares of stock and received and re- 
tained the certificate thereof until at the 
request of client they were sold and the pro- 
ceeds of the sale were retained and used in 
part payment of other stock purchased in 
same way at client’s request, and these pur- 
chases and sales of stock continued until the 
client was in broker’s debt, for which debt a 
judgment note was given, the note was held 
not to be a debt of honor, but a good legal 
debt collectible by process of law. 

Loans and advances by brokers cannot 
always be collected, for the chances are the 
courts will look upon the broker as a middle- 
man and hold that one who knowingly and 
with the purpose of furthering a gambling 
transaction in purchasing commodities, stock, 
grain or oil on margin, lends money to an- 
other, cannot recover it. It being unlawful 
for one man to pay, it cannot be lawful for 
another to furnish him the means of paying. 
The creditor, however, must have known 
that the borrower was purposing such use of 
the loan and must have been complicated as 
a confederate in the transaction, though such 
confederacy does not necessarily contemplate 
sharing the gains and losses. 

A word about corners. An agreement to 
make a corner in stock by buying it up so as 
to control the market and then purchase for 
future delivery and compel all the sellers to 
buy of them to make good their sales has 
been judicially determined to be a void con- 
tract. , 

A case of much interest was that where 
it appeared the client deposited a sum of 
money with broker to be devoted at broker’s 
discretion to speculation in stock for the ben- 
efit and at the risk of the owner, and the 
money was applied in the way intended in the 
utmost good faith, but the speculations were 
unsuccessful and the money was lost. The 
broker, however, did not communicate to his 
principal the facts of the loss, but sought to 
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retrieve it by using his own money in other 
speculations for that purpose and remitted 
to principal a large amount and allowed the 
principal to regard the same as proceeds of 
investment of latter’s money. It was held 
that the conduct of the agent broker did not 
estop him from showing the truth as to the 
condition of the account with the principal. 
The position of the principal was in no ways 
prejudiced by agent’s conduct. The money 
was gone and the agent’s stricken conscience 
could not bring it back nor make the agent 
responsible for the loss. 

The time comes in all games when the 
players want to play quits. There is a quit- 
ting before the gambling transactions are 
settled, when all debts of honor may be re- 
pudiated, which if done will ostracize you 
for all time to come from the society of gen- 
tlemen we have been speaking of. Or there 
may be a settlement and quitting afterwards. 
Gentlemen love those who never squeal, who 
will lose all they have in the world and then go 
out and shoot themselves rather than peach 
or repudiate their debts of honor. It has 
been held that where the profits of a gam- 
bling operation have been paid over by the 
broker to his customer and accounts are set- 
tled but the amount of the original margin 
is left in the hands of the broker for future 
operations, the customer may recover the 
margin on an action against the broker and 
the latter cannot set up the illegal character 
of the previous transaction in defence there- 
to. 


Debts of honor have all the legal protec- 
tion that is thrown around criminals. A 
thief is presumed to be innocent and the 
burden of proving guilt beyond a reasonable 





doubt is upon the people. So the burden of 
proof of establishing the illegality of a gam- 
bling transaction rests upon the party who 
asserts it and that construction is to be pre- 
ferred which will support the contract rather 
than the one which will avoid it. The part 
juries take in these questions is the guessing, 
guessing whether or not they are wagering 
contracts. 

The pay of the piper, or in other words, 
the commission of the broker, is a very un- 
certain element in stock gambling transac- 
tions. It is true that a broker might ne- 
gotiate a gambling contract without being 
privy to the illegal intent of the principal 
parties to it, at least a certain judge was of 
this opinion, and in such a case being inno- 
cent of any violation of law and not suing to 
enforce an unlawful contract, has a meri- 
torious ground for the recovery of compensa- 
tion for services and advances. When, how- 
ever, the broker is privy to the unlawful de- 
sign of the parties and brings them together 
for the very purpose of entering into an il- 
legal agreement, he is particeps criminis and 
cannot recover for services rendered or 
losses incurred by himself or on behalf of 
either of the parties to it in forwarding the 
transaction. 

When the difficulties of stock gambling 
are considered one marvels at the chances 
taken, for every margin put up as margin is 
beyond recovery. You have to place abso- 
lute faith in your broker, put up new margins 
as frequently as he wires for them and when 
you come out ahead of the game, it is well 
to thank your stars that you fell into com- 
pany possessing that queer sense of honor 
that enters into debts of honor. 
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THE BAR OF EARLY MARYLAND. 


By Exrnu S. RILEY oF THE MARYLAND Bar. 


OHN LEWGER was the father of the 
Maryland Bar. He it was who appeared 
first, with brief in hand, before the Pro- 

vincial Court; he it was who stood first at 
the bar of justice to demand the rights of an- 
other; he it was who filed the first declara- 
tion that called on 





companied by his wife and son. Mr. Lewger 
imported with him three maid servants and 
three men servants and, during the year, 
brought seventeen persons into the Province. 
Of him, Mr. Bozman, one of Maryland’s histo- 
rians, says: “ He was a man above the ordi- 

nary rank in society, 





Maryland law to vin- 
dicate the cause of 
the aggrieved ac- 
cording to the very 
right and equity of 
the matter. As At- 
torney of the Lord 
Proprietary, John 
Lewger, on the 30th 
day of December, 
1637, (old style), 
filed his narr. in the 
first Provincial 
Court that met in 
Maryland, reciting 
that “Captain 
Henry Fleete, of St. 
George’s Hundred, 
planter, was indebt- 
ed to the Lord Pro- 
prietary in the sum 








both as to fortune 
and mental qualifi- 
cations.” 

Mr. Lewger, 
while he was Attor- 
ney General of the 
Lord Proprietary, 
was one of the Gov- 
ernor’s Council, 
which ex officio was 
the Bench of the 
Provincial Court. 
The Governor’s 
Council was also the 
Upper House of the 
Maryland = Legisla- 
ture. The attor- 
neys of the day, from 
their education, be- 
came the clerks of 
| all the public bodies, 








of one hundred 
pounds of beaver 
furres that he had 
borrowed from him as a joint adventurer in 
the trade of beavers with the Indians, and 
hath not yet paid, although he hath beene 
often requested to pay the same by the Hon- 
orable Leonard Calvert, Esq., Lieutenant 
General of this Province, on behalf of the 
said Lord Proprietary.” 

This Court was held at the old town of 
St. Mary’s on the St. Mary’s River, then the 
capital of Maryland. John Lewger arrived 
in the Province, November 28, 1637, ac- 


GEORGE CALVERT IST LORD BALTIMORE. 





“Clarkes,” as they 
were thencalled. In 
1638, Mr. Lewger 
was made Clerk of the House of Burgesses, 
and, in 1644, was the Secretary of the Prov- 
ince. During his incumbency of the office of 
Secretary of the Province, and while Gov. Cal- 
vert was temporarily absent from the colony, 
and Mr. Giles Brent was acting Governor, 
Mr. Lewger, having heard that the Susque- 
hannock Indians were expected at Piscataway, 
some sixty miles distant, to hold a conference, 
issued a commission to Captain Henry Fleete 
empowering him to treat with them for peace. 
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Governor Brent thought Mr. Lewger had 
overstepped his authority, and on August 7, 
1644, ousted him from the office of Secretary. 
Governor Calvert returned in September, 
and Mr. Lewger was immediately restored to 
his former position. 

While Secretary, Mr. Lewger was also 
the Attorney General of the Province, and 
beside the prosecution of personal suits for 
Lord Baltimore, acted as the prosecuting 
officer of the Colony and gave legal opinions, 
when asked by the Governor. In 1645, he 
gave an opinion in the case of William Lewis, 
a staunch Catholic who had forbidden his 
Protéstant servants from reading a Catholic 
book. Although the evidence showed that 
the servants had read the book aloud in his 
presence, evidently to provoke him, yet when 
Lewis was before the Council and Court in 
one, consisting of Gov. Calvert, Capt. Thos. 
Cornwallis and Mr. Lewger, the two former 
members asked Mr. Lewger, as the one 
member of the legal profession in the Council, 
what should be done with Lewis, “for his 
offensive speeches and unseasonable disputa- 
tions in point of religion, contrary to public 
proclamation to prohibit such disputes.” 
The Attorney General gave opinion that 
“ Lewis should be fined five hundred pounds 
of tobacco, and remain in the sheriff's custody 
until he should find sufficient security for 
his good behavior in time to come.” Lewis 
had a sad fate. He was one of the four men 
shot to death by the Puritans of Annapolis 
after the battle of the Severn, which they 
had in 1665-66, with Lord Baltimore’s ad- 
herents. 

It was on John Lewger that the Lord 
Proprietary depended in the troublous times 
when Charles the First was captive in the 
hands of Parliament, and, in 1648, the Pro- 
prietary issued a warrant to the Governor 
and Mr. Lewger, “directing them to collect 
and take care of so much of his private pos- 
sessions as might be saved from the general 
wreck of his fortunes.” 

Mr. Lewger, as conservator of the peace, 





also had authority to “prove last wills and 
testaments of persons deceased, and to grant 
letters of administration.” In fact, Mr. 
Lewger, at this period, embodied a very 
large part of the judicial system of Mary- 
land. He yet had another office. In Sep- 
tember, 1643, he had been made “by special 
commission,” “a member of the Privy Coun- 
cil of the Province,’ which commission had 
been preceded by a special appointment and 
commission as judge in the Province, the first 
person in the colony to have that dignified 
office and title, and, at the same time, hold- 
ing the intimate relation of counsellor to the 
Governor.” Mr. Lewger retained to his 
death, which was about 1648, the confidence 
of Lord Baltimore. 


JAMES CAUTHER. 


The name of James Cauther is recorded 
in the annals of Maryland jurisprudence as 
the first person to act as attorney for an- 
other. He made a simple confession of 
debt, but to Lewger belongs the undisputed 
position of founder of the Maryland Bar. 
The Court in which the confession was 
acknowledged, began at St. Mary’s Janu- 
ary 23, 1637, (old style). Thomas Pass- 
more, a carpenter, and Roger Moy had been 
sued by Thomas Cornwallis, Esq., on an as- 
signment from John Neale, of Accomack, in 


Virginia, for three thousand pounds of to- 


bacco. The attorney made his mark, “J. C.” 
It must not be taken from this incident that 
our “learned brother,” could not wield the 
pen, for there are cases where men who filled 
responsible positions in the colony at this 
time, made their mark, and it is quite evident 
it was only the custom to have a sign and 
signet of the name, as the superscription of 
one’s Christian title. 

On February 5th of the same year, “ At- 
torney Cauther appeared for Thomas Pass- 
more, complainant, against Thomas Charing- 
ton, Joseph Edlow and Anson Barnum, in a 
plea of debt of five hundred and fifteen weight 
of tobacco, due the said Thomas Passmore.” 
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Mr. Cauther was planter as well as attor- 
ney, and was so designated in the records 
when appointed the administrator of William 
Wassells, deceased. Mr. Cauther, too, like 
Mr. Lewger, had men servants, for he com- 
plained to the Court “that Edward Eason 
had departed out of his service afore his 
terme expired to the damage of the plaintiff 
to the value of five hundred pounds of to- 
bacco.” Mr. Cauther was a member of the 
General Assembly of 1637, representing 
St. Mary’s Hundred, St. Mary’s County, and 
holding the proxy of Thomas Passmore, car- 
penter, a member from the same hundred. 
Mr. Cauther did not put in his appearance 
with legal promptness, and, on the second 
day of the session was amerced for non- 
attendance. In the afternoon of the second 
day, he was again fined for non-attendance. 
This was-on Saturday, and well might the 
legislators of to-day learn a lesson from the 
industrious Pilgrim Fathers of Maryland— 
the Assembly adjourned until Monday morn- 
ing at eight o'clock! Mr. Cauther had ar- 
rived by this time and took part in the trial 
of Thomas Smith, charged with felony and 
piracy, and voted for the verdict of guilty. 

This trial was conducted before the Gen- 
eral Assembly because the necessary courts 
had not yet been established, and it was con- 
sidered proper to give the trial the sanction 
of law, to have the whole Province, as rep- 
resented in the General Assembly, assent to 
the conviction. Mr. Cauther was again a 
member of the House in 1638. In 1641, 
he was entitled to a seat but preferred to be 
represented by a proxy to Thomas Morris. 
This proxy did not arrive in time to prevent 
Mr. Cauther, with fifty others, from being 
fined twenty pounds each of tobacco for their 
non-attendance. Mr. Cauther died early in 
January, 1643, as appears by proceedings in 
the Courts; not by resolutions of respect 
and regret, for that custom had not yet ob- 
tained in the Bar, but by testamentary action 
on his estate. 


* 





CYPRIAN THOROUGHGOOD. 

Cyprian Thoroughgood is the third in the 
list of Maryland Attorneys. On the 7th of 
August, 1638, he appeared as an attorney 
for Thomas Copley, Esq., suing for John 
Norton for damages, one thousand feet of 
“sawn boards” for a price agreed upon but 
who refused to furnish the lumber, and he 
claimed damage of two thousand pounds of 
tobacco. 


CUTHBERT FENWICK. 

Cuthbert Fenwick, the name fourth in the 
list of Maryland attorneys, was a prominent 
person in the infant colony. The Province 
was settled in March, 1634, and on the 13th 
of March, 1637, Mr. Fenwick appeared in 
the House of Burgesses and claimed a voice 
in the Assembly as a freeman and was ad- 
mitted. All freemen were allowed, at that 
period, voice and vote in the Assembly. He 
was one of those who voted for the verdict 
of guilty in the case of Thomas Smith, con- 
victed of murder and piracy. Mr. Fenwick 
was not a passive member of the House, but 
showed his aggressive spirit in being one of 
three members who voted against a bill for 
the support of the Lord Proprietary. He 
also voted against the admission of the dele- 
gates from St. Mary’s. Mr. Fenwick, how- 
ever, did not suffer on account of his vote 
against the Proprietary’s support, for, in 
September, 1640, in consequence of the pro- 
longed absence of Captain Thomas Corn- 
wallis, from the sittings of the Governor's 
Council, which was much regretted by the 
Proprietary, to Cuthbert Fenwick was writ- 
ten this unique letter of appointment: “ Nev- 
ertheless for the respect we bear unto him, 
(Thomas Cornwallis,) and out of our care 
that so great a member of our province may 
have his attorney there to take care of such 
things as may concern him, therefore, we do 
hereby authorize you to repair, personally, 
to the said Assembly, (the Governor’s Coun- 
cil was the Upper House of the Legislature,) 
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there to have place, voice, and seat, as our 
said councillor’s proctor or attorney during 
his absence.” This honor, sitting by proxy 
in the Governor’s Council, appears never to 
have been given another. This vicarious 
office of Councillor did not affect his right 
to sit in the Lower House, although being a 
councillor he became a member of the Upper 
House at the same time. While he was 
thus a member of both Houses, he was 
amerced fifty pounds of tobacco for being 
absent from the sessions of the Lower House. 
In the same session he voted against the 
Lord Proprietary’s Prerogative Bill and was 
of those who supported the People’s Liberty 
Bill. This defence of the people’s rights 
and intensest opposition tothe encroachments 
of the Crown or Proprietary upon the liber- 
ties of the freemen were indicative of the 
spirit that always animated the lawyers of 
the Province, who, in every conflict of the 
people against arbitrary power on the part of 
the Executive Branch, whether King or Pro- 
prietary, were invariably on the side of the 
populace. In 1647, Mr. Fenwick successfully 
kept a debtor out of the Assembly, by urg- 
ing and proving that Nicholas Gwyther, a 
delegate from St. Mary’s, was not a freeman 
and owed him service. 

Mr. Fenwick was the constant recipient 
of marks of the high esteem in which he 
was held. He was one of a committee of 
three appointed at the session to prepare a 
list of grievances of the Province to present 
to the Lord Proprietary, and, contrary to law, 
his Indian servant was allowed to remain in 
the Province and have ammunition sold him. 

Mr. Fenwick appeared first on the rolls 
of attorney of the Provincial Court in 1644, 
when he recorded a power of attorney from 
Richard Bennett of Virginia, who, afterward 
in 1649, led the Puritan refugees, driven 
from Virginia to Annapolis, where asylum 
had been given them by Lord Baltimore’s 
representatives. Mr. Fenwick had also an- 
other Virginia client, Thos. Horlkins, who 





secured his professional services to collect a 
claim of two hundred pounds of tobacco. 
Thus the fame of Maryland’s attorneys be- 
gan early to spread beyond their colony, an 
earnest of the day when they were noted for 
their ability throughout the American planta- 
tions. 

These early attorneys of Maryland had 
the same courageous sentiments that have 
ever distinguished the Bar of “the old Line 
State.” They did not hesitate to defend or 
attack any citadel in securing the rights of 
their clients. As attorney of Capt. Thomas 
Cornwallis, Cuthbert Fenwick had a bill of 
exchange for two thousand pounds sterling 
protested against Lord Baltimore himself, 
and claimed one hundred thousand pounds 
of tobacco damages to his client. When 
the sheriff refused to serve the writ on Gov. 
Calvert, the Proprietary’s representative, 
Mr. Fenwick had a warrant issued by the 
Court, directed to Thomas Matthews, the 
recusant officer, and “s¢/iter in causa ipsius 
Egidy Brent, p. Secretarim.” The outcome 
of the suit is not recorded. If the records 
warrant any conclusion, we may infer, from 
the number of suits he represented, that the 
fourth attorney of the Maryland bar was the 
leading practitioner of his day. 


CAPTAIN THOMAS GERRARD, 
ATTORNEY AT LAW. 


Thomas Gerrard is one of the most inter- 
esting characters of Maryland’s early history. 
He was attorney, councillor of the Governor, 
conservator of the peace, and eventually a 
fighting captain of the Maryland militia, with 
the dignity of a Lord of a Manor combined. 
In March, 1639, Mr. Gerrard was made a con- 
servator of the peace in St. Clement’s Hun- 
dred, St. Mary’s County. In those days, the 
leading citizens of the community filled these 
responsible places. On the 29th of October, 
of that year, he was given a commission to 
use force against certain Indians who were 
pillaging in the Province. November 17, 
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1643, Mr. Gerrard was appointed a member 
of the Governor’s Council, being at this period 
a practising attorney. 

In the year 1657, Mr. Gerrard fell into 
divers temptations and yielded to the blan- 
dishments of strong drink, and, as charged in 
the information of his Lordship’s Attorney 
General, Richard Smith, betrayed the secrets 
of the debates in the Governor’s Council, 
“aymeing at his owne greatness which, in 
unsettled times, he 





with such rogues as composed the Governor’s 
Council. 

All this referred to the ‘late rebellion in 
Anne Arundel against Lord Baltimore’s au- 
thority that resulted in the Battle of the Se- 
vern and the overthrow of Lord Baltimore’s 
forces. This had occurred about ten years 
previous, and Lord Baltimore had had the 
Province restored to him about four years, 
and the wounds, indeed, were not yet healed, 

but the Governor, 





might uphold, when [R=* 
by the sad distrac- e : 

tions of this prov- 
ince, no one party 
could, for the en- 
deavors of the other, 
such factious spirits 
sufficiently control, 
false and scandalous 
speeches and reports 
hath cast abroad, in- 


unto the people that 
the Governor would 
yeald unto anything, 
(how prejudiciall to 
that party, that had, 
as friends, asserted 
his Lordship’s just 
rights,) requested by 
the people of Ann 
Arundell, then and 
there saying the 
Governor would 
give them anything, or words to that effect. 
Which words, so full of malice, cunning, and 
covertly uttered to set our wounds, even then 
scarcely healed, fresh on bleeding and to 
embroile the country in worse and more 
dangerous distempers.” Then the informa: 
tion charges that the words amounted to 
mutiny and sedition. Mr. Gerrard also in- 
sinuated that Gov. Fendall took a half the 
Lord Proprietary’s rents in collecting them, 
and finally announced that he would not sit 
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Lord _ Baltimore’s 
representative, was 
endeavoring to mol- 
lify the late enemies 
of the Proprietary in 
Anne Arundel, and 
this was offensive to 
Capt. Gerrard, who 
had been a valiant 
defender of Lord 
Baltimore's inter- 
ests. 

Depositions _fol- 
lowed the informa- 
tion as to Mr. Ger- 
rard’s condition on 
the day of the utter- 
ance of the seditious 
speeches charged. 
Mr. Henry Coursey 
deposed that “he 
was on board Co- 
vill’s ship with Mr. 
Gerrard, that Mr. 
Gerrard had drunke something extraordi- 
nary, but was not so muche in drinke but 
that he could get out of a cart’s way, and 
further saith not.” 

Mr. Gerrard was banished from the Prov- 
ince, and his whole estate confiscated. In 
1660, he sued for pardon. This was granted 
on condition that he pay certain charges, and 
one hundred pounds in money, and five thou- 
sand pounds of tobacco, and that he be 
ineligible as a member of the House of Bur- 
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gesses. Mr. Gerrard was the gallant Cap- 
tain Gerrard, in Gov. Stone’s forces, at the 
Battle of the Severn, and after the battle 
was condemned to be shot. Some pious 
women and the soldiers saved him and five 
others from this sentence, but four of the 
prisoners were executed. 

Capt. Gerrard was the Lord of St. Cle- 
ment’s Manor, the incipient system of Lord 
Baltimore to create an hereditary aristocracy 
in the Province. During his Lordship of this 
manor, he was indicted by the Grand Jury 
of the Manor for not providing “those in- 
struments of justice,” a pair of stocks and a 
ducking stool for the use of the Manor Court. 

Considering the number of inhabitants of 
the Province of Maryland at this period, the 
attorneys formed a very respectable percent- 
age, for, although the Courts took knowledge 
of their conduct, yet there was no apparent 
examination for qualifications, and frequently 
a single name appears on the record as an 
attorney, evidently an attorney in fact, and 
not of law. The sheriffs and clerks also 
acted as attorneys, and it became such a 
grievance that as early as 1666 an act was 
passed preventing officers of the Courts from 
acting as attorneys in cases pending in their 
tribunals. The Legislature soon after took 
the attorneys in hand, and passed a number 
of acts regulating their conduct of cases, and 
fixing the fees they might charge for them 
in the several courts. The lowest was one 
hundred pounds of tobacco in the County 
Courts and the highest six hundred pounds, 
for appearing before the Governor and Coun- 
cil,—the Court of Appeals of the colony. 
Amongst those who appear as attorneys be- 
tween the period of the settlement of the 
Province, 1634 and 1660, are found the 
names of Thomas Notley, afterwards Gover- 
nor of Maryland; John Weyville, George 
Manners and Marks Pheypo. The well- 
known Brent family gave two very interesting 
additions to the bar of the new American Plan- 
tations, —one Giles Brent. In 1642, he af- 
forded Attorney General Lewger the opportu- 





nity for the most important suit of his term 
of office—that of charging Giles Brent with 
“having moved and propounded to the Lieu- 
tenant General in an enterprise upon the Sus- 
quehannocks,” and then having abandoned 
it on the ground of “illegalities then found 
in the commission, which illegalities, never- 
theless, upon some new thoughts, Ae easily 
swallowed, and issued warrants for twenty 
soldiers.” While these proceedings were in 
progress, Mr. Brent, after a later fashion, 
made over his goods, chattels and estates to 
his sister, Mrs. Margaret Brent. Mr. Brent, 
as his own attorney, put in such a vigorous 
answer to these charges that they were ex- 
punged from the records, “ decause they were 
of such a scandalous character.’ Mr. Brent 
was a fighter. He demanded that a full 
record of the proceedings be kept because 
he intended to have the matter against him 
“enquired of by counsell, learned in the law 
of England, whether I have had wrong in 
the judgment passed against me in the court 
yesterday, being the 7th day of November, 
or whether, or not, in the opinion of such 
counsell, I have wrong in it, I intend to seek 
my right at the hands of my sovereign, the 
King, and for this reason I desire that my 
answer and the complaint against me, and 
the judgment and all other proceedings in 
the cause may still remain upon the records.”’ 

Mr. Brent’s standing as an attorney was 
not injured by the proceedings against him, 
for he appeared shortly afterward with sev- 
eral powers of attorney to prosecute suits, 
one being from a client in Kent, and another 
from one in Virginia, and a few years after- 
ward he became the Attorney General of 
the Province itself. In 1647, while acting 
as Attorney General, he was called upon for 
an opinion on this question: Leonard Cal- 
vert, Governor of Maryland and representa- 
tive of Lord Baltimore in Maryland, having 
died, “was the administratrix of Leonard 
Calvert, his Lieutenant General and Gov- 
ernor of the Province, the representative of 
Lord Baltimore in Maryland?” Mr. Brent 
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gave opinion that she was until some other 
representative was appointed. Mrs. Mar- 
garet Brent, being the Governor’s administra- 
trix, became the legal representative of Lord 
Baltimore’s estate in the Province, and right 
royally did she administer his affairs in every 
direction. Indeed, the new woman _ had 
early asserted herself in Maryland. Febru- 
ary 22, 1647, Mrs. Brent appeared in Court 
with letters of attorney from both Mark 
Cordea and Thomas Stone. At this time, 
1648, Mr. Brent alternately acted as his 
Lordship’s attorney, special judge, advocate 
in civil suits and Governor of the Province. 


MRS. MARGARET BRENT. 


Another interesting character had now 
flashed athwart the bright pages of Mary- 
land history, Mrs. Margaret Brent, mistress 
by the gallantry of the men of Maryland, 
who thought when honorable age came to 
an unmarried maiden, then she should be 
dignified with the title of madam. So then 
this Mrs. Brent was Miss Margaret Brent, 
sister of Giles Brent, sometime Governor of 
Maryland. Her appearance in the Provin- 
cial Court began in 1642, when she made 
frequent demand of the Court to assist her 
to collect her personal debts, but, later in its 
records, she is on the dockets as the attorney 
of the Lieutenant General, and, as such, was 
entered on the proceedings of the Courts, 
and was, therefore, the first woman lawyer 
in America, and, doubtless, of the world, if 
we except the lovely Portia who withstood, 
so successfully, the claim of bloody Shylock. 

The first case that Mrs. Brent conducted 
for a client was, when armed with a power 
of attorney from Fulke Brent, she demanded 
three thousand pounds of tobacco from Mar- 
maduke Snow, and the same day had a war- 
rant issued to attach that amount of tobacco 
in the hands of William Popes. A few days 
later Mrs. Brent appeared with a power of 
attorney from Edward Packer, and demanded 
of Robert Kedger four hundred and sixty 
pounds of tobacco. It was, however, as the 





administratrix of Governer Leonard Calvert, 
that the woman lawyer of early Maryland 
obtained her greatest historical prominence, 
and, in that capacity, she frequently appeared 
in the Courts, and later invaded the General 
Assembly and demanded the right to vote 
in that body, one vote for herself and one 
as the representative of Gov. Calvert’s es- 
tate. This claim was denied, but, in Court, 
her standing as attorney was never ques- 
tioned, and she was one of the most active 
practitioners of her day, her name appearing 
over and over again in cases of interest and 
importance. In every respect Mrs. Brent 
discharged the duties of attorney in cases 
entrusted to her with that fidelity and puntct- 
uality that become the members of an ardu- 
ous and responsible profession. 

Very early in the Province were set up 
almost every character of Courts to vindicate 
the rights of the Freemen of Maryland, and 
the Courts were as punctilious in adminis- 
tering the law as the Freemen were in de- 
manding it. The Courts were dignified bodies 
that permitted no infringements of their rights 
and required attorneys to proceed according 
to the well-settled rules of pleading. These 
Courts allowed no contempts to pass un- 
noticed. An information was filed against 
George Pye, on February 13, 1643, charging 
that while the Court was “importunately 
pressing and charging the jury that were 
upon the triall of John Elkin, to proceed ac- 
cording to their evidence and conscience, 
and arguing and pleading the crime against 
the prisoner at the bar, the said George Pye, 
in an insolent manner upbraided and re- 
proached the whole court in these, or the 
like words, vaz: that if an Englishman had 
been killed by the Indians, there would not 
have been so much words made of it, or to 
that effect, to the great contempt and scan- , 
dall of the court, and the ill example of others.” 
Pye declared that he did not speak the words 
alleged, but, upon the testimony of Mr. 
Thomas Green, he was found guilty, and 
fined one thousand pounds of tobacco. Wal- 
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ter Dean, for swearing “by God,” in the 
presence of the Court was fined five pounds 
of tobacco. The Courts of that age had a 
wholesome horror of the perjurer. John 
Gonoore, for committing that crime was sen- 
tenced to be “nailed by both ears to the 
pillory, with three nails in each ear, and the 
nails to be slit out, and afterwards to be 
whipped with twenty good lashes, and this 
to be executed immediately before any other 
business of the court to be proceeded upon.” 
For a similar offence Blanche Howell was 
adjudged to lose both ears. There is a re- 
freshing feature in these quaint and homely 
proceedings of an heroic age, that is credita- 
ble’ in the highest degree to the Maryland 
Pilgrims, —the singular absence of dark and 
bloody crimes. Fora period of thirty years, 
leaving out the sea-fight between the adher- 
ents of Clayborne and Baltimore, there were 
only two homicides and one unprovoked bat- 
tery. The victims of the homicides were 
Indians, and it is honorable to notice that 
the Court was extremely careful to bring the 
guilty parties to justice, in one case discharg- 
ing a jury about to try the case, because the 
jurors doubted that “pagans” had the same 
standing in Court as Christians. The pro- 
ceedings were not uninteresting, however free 
from the sensational crimes of thisage. An 
amusing contract is recorded in the Provincial 
Court on September 24, 1657, “wherein 
Peter Sharpe and Judith Sharpe contracted 
to remove their daughter, Elizabeth Gary, to 
the house of Mr. Thomas Davis, at the Cliftes, 
and there she is to remain for the space of six 





weeks, and Robert Harwood is to have, dur- 
ing all the said time, full, free, and perfect 
liberty, bringing one or more of the neighbors 
with him, to have all freedom of discourse 
with the said Elizabeth Gary and to use all 
fair and lawful endeavors with her to marry 
or contract marriage to and with the said 
Robert Harwood, one or more of the neigh- 
bors being always present with the said Rob- 
ert Harwood and Elizabeth Gary when they 
are in company together; the said Robert 
Harwood paying for the said Elizabeth Gary, 
her entertainment, during her stay at the 
said Thomas Davis’ his house.” The con- 
sideration for this contract was that Harwood 
should withdraw a suit he had begun for 
damages against the Sharpes for forbidding 
him prosecuting his suit for the fair Eliza- 
beth’s hand. Deep have been the influences 
Maryland lawyers have exerted upon their 
own State and Commonwealth. They were 
learned in the law, bold in asserting their 
rights, and in every contest of the people for 
their rights were, as a body, invariably on 
the side of the people. In national affairs 
they have exerted a wide and beneficial power, 
and it is only to mention the names of Charles 
Carroll, of Carrolton, William Pinkney, Sam- © 
uel Chase, Thomas Johnson, Roger B. Taney, 
Francis Scott Key, Henry Winter Davis, 
and Reverdy Johnson, to recall the fact that 
Maryland lawyers have, at all epochs of the 
country’s history, been wise in its deepest 
councils and influential in its broadest polli- 
cies. 
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CHAPTERS FROM THE BIBLICAL LAW. 


VIL. 


A CONVEYANCE OF LAND TO THE PROPHET JEREMIAH. 


By Davip WERNER AMRAM. 


N the February number of the “Green 
Bag,” in an article entitled “The Pur- 
chase of the Cave of Machpelah,” I described 
the method of conveying land before the in- 
troduction of written records. In the present 
article, I shall describe the method followed 
during the last days of the Jewish Kingdom, 
at the beginning of the sixth century before 
the Christian era, as illustrated in the acqui- 
sition by the prophet Jeremiah of a field be- 
longing to his kinsman. 

At this time the art of writing seems to 
have been generally practised, and accord- 
ingly the form of procedure which was in 
vogue during the earlier period was modified. 
The case under consideration shows distinct 
traces of the influence of Babylonian law, 
more especially in the duplication of the deed 
of conveyance and in the manner in which it 
was placed on record. 

For the purpose of better understanding 
the reason for the introduction of this frag- 
ment of ancient law into the book of the 
prophet Jeremiah, it must be borne in mind 
that the doom of Judea was impending. The 
King of Babylon had entered the land, had 
deposed the King of Judea and had placed his 
uncle, Zedekiah on the throne. Zedekiah 
thus owed his crown to the grace of the 
Babylonian monarch. Babylonian soldiers, 
tax gatherers and other officials appeared in 
all parts of the land, and wise statesmen fore- 
saw the end of Jewish independence. 

Among these farseeing men was Jeremiah, 
a man of noble descent, of priestly lineage 
and of commanding position in the state. He 
had foretold the political destruction of the 
Jewish state, and because of his prophecy 
King Zedekiah had thrown him into prison. 





Jeremiah’s influence upon the people was 
very great, and now that he had accomplished 
his purpose in opening the eyes of the people 
to the true condition of affairs and impressing 
them with the fact that the state was in its 
decline, his utterances took on a new aspect, 
and it became his purpose to console the peo- 
ple with the thought that although the pres- 
ent state was doomed, a new state would be 
established upon its ruins. 

For the purpose of teaching this to the 
people he cast it into concrete form and he 
used the incident about to be described in 
this paper, as a symbol of the re-establish- 
ment of the state. The point lay in the fact 
that he, Jeremiah, although then in prison 
because of his prophecy of the destruction of 
the state, nevertheless took a deed of con- 
veyance of land, thus manifesting his belief 
in the fact that the state would be re-estab- 
lished, and that the houses and fields would 
yet again be bought, and that the people 
would be brought back out of their captivity. 


This city whereof ye shall say, it shall be de- 
livered into the hands of the King of Babylonia 
by the sword and by the famine and by the pes- 
tilence, behold I will gather them out of all coun- 
tries .. . . and I will bring them again unto 
this place, and I will cause them to dwell safely. 
.... Like asI have brought this great evil 
upon these people, so will I bring upon them all 
the good that I have promised them and fields 
shall be bought in this land, whereof ye say it is 
desolate, without man or beast; it is given into 
the hands of the Chaldeans. 


Students of Roman history will recall a sin- 
gular event recorded by Livy (Book XXVI, 
chapter 11), which indicates faith in the ulti- 
mate supremacy of the Roman arms equal to 
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Jeremiah’s faith in the ultimate return of the 
people of Israel to their ancient habitations. 
Livy records the fact that when Hannibal 
was approaching Rome, he was startled by 
the information obtained from a Roman pris- 
oner, that the ground on which his army was 
then camping, had been sold at Rome, and 
that the price was not lowered. Thus the 
Roman citizen at once indicated his contempt 
for the invader and his perfect faith in the 
ultimate success of his country’s arms. 

The details of this conveyance are care- 
fully given, and judging from the manner in 
which it is described, it was evidently the 
method of conveyance commonly in use. 

While Jeremiah was in the court of the 
prison in which he was confined by the or- 
der of the King, his kinsman, Hanamel, 
came to him and said, “I pray thee, buy my 
field that is in Anathoth, which is in the land 
of Benjamin, for to thee belongs the right 
of inheritance, and to thee belongs the re- 
demption. Therefore buy it for thyself.” 
When a kinsman desired to dispose of his in- 
heritance, it was the right of his nearest kins- 
men to purchase it, and only after the kins- 
men in the order of their precedence, had 
waived their right, were strangers permitted 
to acquire it. This right is spoken of asthe 
right of inheritance and the right of redemp- 
tion. Thenearest kinsman was the one who 
would have inherited the land upon the death 
of its owner, and he was also the Goél (a 
term commonly translated “ Redeemer ’”’), 
whose duty it was to take the land by pur- 
chase from the owner, but who had the priv- 
ilege of waiving his right to redeem, so that 
it passed to the next kinsman and so on. 

Jeremiah, as the nearest kinsman of Han- 
amel, exercised his right to purchase the 
field. The formalities consisted of weigh- 
ing the purchase money, delivering it to the 
seller, preparing, sealing and attesting the 
deed of conveyance, and placing the deed on 
record. The substance of the manner of 


acquiring title was the same as in our own 
days. 


Jeremiah thus describes the proceed- 





ing: “I bought the field from Hanamel, my 
uncle’s son that is in Anathoth, and I 
weighed out unto him the money, seventeen 
shekels of silver.” “ Shekel” was not a coin 
but a standard weight, and afterwards became 
the name of a particular piece of money. 
“ And I wrote it in a deed and I sealed it up 
and had itattested by witnesses, and I 
weighed the silver in the balance.” 

The entire transaction was public and all 
the details were performed in the presence 
of witnesses in order that no dispute might 
arise as to the question of title. This was 
absolutely necessary during the time when 
no written record was made, and even in the 
days of Jeremiah, when a written record of 
the transaction was made, the publicity 
which had always been considered necessary 
to insure a good title was still a feature of 
the procedure. The purchaser prepared the 
deed, and, as we shall shortly see, he pre- 
pared it in duplicate. One copy was sealed 
up and the other was left open. The pur- 
chaser, after preparing the deeds, presented 
them for inspection to the witnesses, who 
attested them by making their mark or 
by signing their names. The silver was 
weighed in the balance. In all probability 
there was in the forum of each community 
an official scale bearer like the Roman 
Libripens, whose duty it was to weigh the 
money. It is not to be presumed that every 
purchaser carried scales with him for this 
purpose. After the two deeds were pre- 
pared, one was carefully sealed and depos- 
ited among the public records never to be 
opened unless the other was lost, or for 
the purpose of correcting it in case it had 
been tampered with or altered. It is pos- 
sible also to infer from the account of 
this conveyance that both deeds were 
placed on record. One of them, that is 
the one that was sealed, was not open for 
the inspection of the public, and the other 
was left open for such inspection. If this is 
the manner in which the documents were re- 
corded, it is similar to the practice which now 
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prevails in the office of the register of wills. 
The original will is filed on record and is not 
open for public inspection, except under or- 
der of the court, whereas a copy of it, duly pre- 
pared, is placed on record in the will books 
and is open for the inspection of all the 
world. There is some evidence from recent 
discoveries in Babylonia that the latter 
method is the one alluded to in this case. 

Babylonian explorers have found legal doc- 
uments executed in duplicate on clay tablets, 
one of which was inclosed within:the other. 
In other words, a tablet was first prepared 
and then a case was made for it, and on the 
outside of the case a copy of the inclosed tab- 
let was inscribed ; the case was then sealed, 
and both copies, one within the other, were 
filed away among the records. This method 
would account for what follows in our case, 
in which Jeremiah says, “And I took the 
deed of the purchase, both that which was 
sealed and that which was open, and I gave 
the deed of purchase unto Baruch, the son of 
Neriyah, in the presence of Hanamel, my 
kinsman ; and in the presence of the witnesses 
who had signed the deed of purchase ; and 
in the presence of all the Judaeans who were 
sitting in the court of the prison.” This 
public delivery of the document thus thrice 
attested in the presence of the seller, the sub- 
scribing witnesses, and the witnesses stand- 
ing round about, was accompanied by the 
following charge: 

And I charged Baruch in their presence as 
follows, ‘“‘ Take these deeds, this deed of pur- 
chase, both the sealed and the open deed and 
place them on record, in order that they may 
last many days, for thus hath said the Lord of 
Hosts, the God of Israel, ‘ yet again shall there 
be bought houses, fields and vineyards in this 
land.’”’ 


In his charge to Baruch, the words of the 
Biblical text are, “Take these deeds .... 
and place them in an earthen vessel.” This 
is a literal translation of the Hebrew text. 
I have translated it however, “place them on 
record”’ because the earthen vessel in which 





the documents were placed was merely the 
receptacle in the recording office in which 
the documents were preserved. The object 
of recording them was as stated by Jeremiah, 
that they might last many days, for it was 
presumed by him that, even in the trouble- 
some times which were then impending, docu- 
ments thus preserved in the public record 
office were safer than if they had remained 
in the possession of any individual ; and, as 
was stated at the beginning of this article, 
this was the point of the whole transaction. 
This was the lesson that Jeremiah sought to 
inculcate, to wit, that in spite of the approach- 
ing doom of the state, the ordinary affairs of 
life would continue as theretofore, that houses 
and fields and vineyards would continue to 
be bought and sold, and eventually, order 
would again be brought out of anarchy, and 
a stable government be re-established. 

This transaction took place in the court of 
the prison in the city of Jerusalem, and it is 
to be presumed that the record office to which 
allusion is made, was in the same city. Mod- 
ern explorations in Jerusalem have not yet 
brought to light this public record office, and 
there can hardly be any doubt that some- 
where down in the subsoil of the present 
city of Jerusalem there lie buried the record 
chambers of the ancient kingdom and com- 
monwealth of the Jews, and it is to be hoped 
that the day is not far distant when explora- 
tions may be made on Mount Zion which 
will yield invaluable treasure to the archeolo- 
gist, the student of the Bible and the histo- 
rian. 


VIII. 
THE SALE OF ESAU’S BIRTHRIGHT. 


Ancient Hebrew tradition recognized the 
kinship existing between the various Semitic 
tribes dwelling north of the Arabian Desert, 
and in various legendary accounts, we find 
attempts to discover the origin of this rela- 
tionship. To this class of legends may be 
assigned those found in the Book of Genesis, 
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which deal with the geneaology of the patri- 
archs from Adam down to Joseph. The 
Book of Genesis in which these geneaologies 
are preserved is a perfect mine of ancient 
law and custom, mythology and social usages, 
at times given with fullness and in detail, 
and at other times simply suggested in a 
word or passing allusion. 

The simple and well known story of the 
sale of Esau’s birthright to Jacob contains 
much that is hidden to the eye of the 
superficial reader. It would not be impossi- 
ble to reconstruct from this simple tale a 
large part of the life and law of the ancient 
Hebrews. As it is commonly taught in and 
out of Sunday schools, it simply becomes the 
vehicle for the communication of a certain 
moral truth, and not less frequently, for the 
communication of certain prejudices against 
the race of which Jacob is said to be the 
father. 

Studied impartially, the story contains an 
interesting chapter of ancient law. Esau 
and Jacob were the sons of Isaac and repre- 
sented the two great classes of primitive 
society. Esau was a huntsman and Jacob 
was a herdsman: as the Bible puts it, “ Esau 
was an expert hunter, a man of the field, and 
Jacob was a plain man dwelling in tents.” 
Esau represented the old order of things 
which was passing away, and Jacob repre- 
sented the new order that was taking its 
place. The primitive nomads were all hunt- 
ers, relying for their sustenance upon their 
skill with weapons of chase. By and by, in 
the course of their social evolution, they 
were converted from huntsmen into herds- 
men, even as the latter were afterwards con- 
verted from herdsmen into agriculturists, and 
as in our own days we see agriculturists con- 
verted into industrialists. 

The ultimate meaning of the story of 
Jacob and Esau, and the purchase of Esau’s 
birthright by Jacob, simply is that the herds- 
man supplanted the huntsman, and in that 
sense of the word, Jacob is properly named 





“the supplanter,” this being one of the mean- 
ings of the Hebrew name. 

Immemorial custom gave to the eldest 
born certain rights over the other children 
of the family. The eldest born succeeded 
the father as the head of the family, and by 
virtue of his birthright he obtained a larger 
share of the patrimonial estate. There was 
no fixed uniform custom governing the birth- 
right and its incidents, for we find some 
references throughout the Bible indicating 
that the birthright was inalienable, and oth- 
ers, as in the story of Jacob and Esau, that 
it could be sold; some when the will of the 
father, others when custom or law deter- 
mined who should enjoy the birthright. In 
the present case, it seems that Esau enjoyed 
the birthright by virtue of his primogeniture 
and that he had the right, even during the 
lifetime of his father, to sell his birthright to 
another member of his family. 

The manner in which this contract of sale 
was executed is generally considered some- 
what informal, and yet, upon examination we 
find that all the necessary formalities and in- 
cidents to the validity of the sale were ob- 
served, with one exception; there were no 
witnesses present. Neither of the parties, 
however, seemed to have considered this in- 
formality as in any way affecting the validity 
of their contract. Although Esau believed 
himself to be aggrieved, he nevertheless rec- 
ognized the validity of the sale and acknowl- 
edged it, although apparently, he might have 
taken advantage of the fact that no witnesses 
were present, and have repudiated it. This 
is usually credited to the honesty of Esau, 
but is more properly to be ascribed to the 
fact that although no witnesses attested the 
sale, Esau swore an oath, the sanction of 
which prevented him, through fear of invok- 
ing the wrath of the Higher Powers, from 
breaking it. 

Esau, having come in from his hunt tired 
and faint, asked Jacob, who was boiling some 
pottage, “ Let me swallow down, I pray thee, 
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some of yonder red pottage, for I am faint.” 
The Biblical text goes on to explain, “ there- 
fore was his name called Edom (the red one).” 

Jacob, who had probably long been con- 
sidering the question of acquiring Esau’s 
birthright took advantage of the opportunity 
and said to him, “ Sell me this day thy right 
of first born.” From our point of view it 
would probably have been fairer on Jacob’s 
part to have fed Esau first, and purchased 
his birthright afterwards, but Jacob seems 
to have had no scruples about the ethical 
aspect of the question, nor did Esau at the 
time see anything wrong in it, although he 
was afterwards very bitter against Jacob, 
who had apparently the best of the bargain. 

Esau’s attitude toward his rights as the 
first born were those of the rough man of 
the woods. He said, “Behold I am going 
to die, and what profit then can the right of 
the first born be tome?” In this answer 
of Esau may also be seen reflected the atti- 
tude of the earlier stages of society towards 
the rights established by the newer and later 
stages. It is the contempt of the barbarian 
for the products of civilization. 

The birthright was an intangible thing, 
and like all incorporeal things could not pass 
by delivery. Had this sale taken place pub- 
licly before some lawful authority, it would 
in all probability, have been accompanied by 
some symbolical act to give it validity. There 
being no witnesses present, however, recourse 


* was had to the solemnity of the oath for the 





purpose of binding the bargain. Jacob said 
to Esau, “ Swear to me this day,” and Esau 
swore unto him, and by this oath, he sold 
his birthright unto Jacob. 

The oath, that is to say the invocation of 
the Higher Powers to attest an act, was the 
common form of binding transactions in an- 
cient times and has survived as such unto 
our own days. It is common for men to at- 
test the truth of what they are saying, and 
to strengthen their promises, by an oath. 
Anciently, the force and effect of the oath 
was much greater than it is to-day. The 
Higher Powers were always the third parties 
in the transaction, and were presumed to be 
present and to participate therein. Con- 
tracts were made in the presence of God or 
in the presence of the household spirits whose 
immanence was always assumed. A sacri- 
fice of some sort usually accompanied the 
conclusion of the contract, or, in the ab- 
sence of such sacrifice, an oath was taken 
calling upon the ever present Diety to wit- 
ness. 

The sanction of this oath must have been 
very great, else it may be presumed that 
Jacob would have taken precaution to have 
had witnesses present at this transaction in 
order to guard against its repudiation by 
Esau, but the oath was too sacred to be 
broken, and the fear of divine vengeance 
was the strongest sanction that the transac- 
tion could have had. 
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THE FIRST CHIEF JUSTICE OF CAROLINA. 


By A. M. BarRNnEs. 


HE drafting of the Great Fundamental 

Constitution, called the Grand Model, 
that masterpiece of tomfoolery emanating 
from the visionary Locke, gave a black eye to 
the law; in fact, knocked it out ere it had 
entered the ring, so to speak. For this ex- 
traordinary scheme for the establishing of an 
aristocratic government “in a colony of ad- 
venturers in the wild woods, among savages 
and wild beasts” declared it “a base and a 
vile thing to plead for money,” and provided 
that no one save a kinsman should be al- 
lowed to plead another’s cause until he had 
taken oath that he was not to be paid for so 
doing. 

In place of lawyers and the systematic 
administration of the law, there was the far- 
cical judicature of the Grand Council. This 
court of mockery consisted of the Palatine, 
the seven Proprietors, and forty-two counsel- 
lors, as they were called. Each of these 
counsellors was required to take oath that 
he would give faithful aid to the Governor 
in dispensing equity and upholding justice. 

This might have been very well had the 
Grand Council been invested, at this early 
day, with the power of independent action. 
But this great legal body, so pompously 
styled “The Senate of Carolina,” could then 
take no important step within itself. For 
as a part of this Grand Council, the majority 
of the Proprietors, resided on the other side 
of the Atlantic, there must be consultation 
with them; then the long wait till they, in 
turn, conferred with the Royal Government, 
and prepared and forwarded their various 
“opinions,” “decisions,” etc. And, as fre- 
quently happened, their opinions did not at 
all coincide with those held by the Grand 
Council. 

Thus there sprang up, and greatly to the 
harassment of the people of the Colony, a 


’ 





dual judicature, a kind of legal monstrosity 
with two heads, the one constantly getting 
in the way of the other. This brought about 
jealousies, collisions, and what not, while the 
people had to put up with delays and irregu- 
larities not only exhaustive of patience but 
of purse. And while they waited for the 
adjustment of some claim of vital import, 
the Grand Council was consuming its time 
and wasting its eloquence with such affairs 
as that of the sentencing of one Thomas 
Screman, “who did feloniously take and 
carry away one Turkey Cock of the price of 
tenn pence lawful money, contrary to the 
peace of our Sovereign Lord, the King.” ' 

It is no wonder the people became restive 
under such a farcical administration of the 
law, and began vigorously to petition for a 
more satisfactory status of legal affairs. 
Letter after letter was written the Proprie- 
tors. Among them went one from the 
eloquent Florence O’Sullivan, Deputy of Sir 
George Carteret, which document has been 
carefully preserved. O’Sullivan showed that 
he righteously believed it impossible for the 
country to get along without lawyers. 
He wrote: 

“Wee pray you send us an able counsel- 
lor to end controversies amongst us and put 
us in the right way of the management of 
yo’ collony . . . if you please to stand by 
us,” etc. 

It is a remarkable proof of both the stub- 
bornness and stupidity of the Proprietors 
that the request of O’Sullivan and others 
met with no response until twenty-nine years 
after it was made! 

In 1698 the Proprietors, discovering that 
their own interests required more attention 
paid to the Courts in their Colony, sent out 


* McCrady’s History of the Proprietary Government 
of Carolina, p. 149. 
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a Chief Justice and an Attorney General. 
The latter was the notorious Nicholas Trott, 
famous, among other things, for his connec- 
tion with the trials of the pirates; and the 
former, Edmund Bohun, of whom this article 
proposes further to treat. 

Up to this time the Colony had not only 
been without a prosecuting officer of any 
kind, but the entire Court, so far as its 
operating machinery was concerned, had 
consisted of a Judge and a Sheriff combined. 
He issued warrants, served them; then, 
donning his judicial toga, dispensed justice 
from the bench. There was consequently 
much grievous complaint, and the charge of 
far graver things than mere irregularity. 

As stated, the Proprietors felt at last 
compelled to take in hand the providing of a 
better system of courts for the people of 
their Colony. But to the last they were 
piggish, and took to themselves the credit of 
it all. On sending the Chief Justice they 
wrote to Governor Blake and to the Council : 


“ Gentlemen: Wee are intent upon making you 
the happy settlement in America .. . and be- 
cause good laws without due exercise are a dead 
letter, and the reputation of a just execution of 
them is inviting, wee have commissioned Edmund 
Bohun, Esq., a person who has had a very good 
reputation in the execution of the laws of Eng- 
land to be your chief justice; who besides the 
advantage of his owne estate, which will be 
transmitted to him, is allowed by us a very good 
salary to keep him beyond the reach of tempta- 
tion of corruption.” 


Even then the Proprietors realized that 
their power was waning ; but still, with their 
usual niggardliness, they failed to make liberal 
bid for the return of the good-will of their 
colonists. Instead of sending them as their 
Chief Justice, a man skilled in the law, capa- 
ble of dealing with its knotty problems, they 
engaged instead the services of a layman, 
one who had been a mere Justice of the 
Peace, and who, for the considerations that 
he had a son in the Colony and that the sud- 
den prospect of the Chief Justice’s robe was 





very tickling to his vanity, was willing to ac- 
cept the munificent salary of £60, allowed 
him as a guard against the “temptations of 
corruption.” 

But though he was no lawyer, Mr. Bohun 
was a gentleman, both in birth and in breed- 
ing. Further, he was a cavalier, the scion 
of a noble house, one of those mentioned by 
Macaulay as “having broken the Saxon 
ranks at Hastings,” in the days of knight- 
hood, “and scaled the walls of Jerusalem.” 
He was, too, a scholar, a writer, and a trans- 
lator of books. He knew many languages, 
was fluent in speech, and graceful with the 
pen, yet as incapable of dealing with the in- 
tricacies of the law as any other man so de- 
ficient in legal training would have been. 

Mr. Bohun was commissioned Chief Jus- 
tice on May 22, 1698, and from that date, 
as with the man in the old nursery rhyme, 
who entered into matrimonial alliance, “his 
troubles began.” Perhaps he might have 
fared better had he been a man of more tact 
and ofa less irascible temper. But two qualifi- 
cations he possessed in a high degree must 
be quoted in justice to him. He was both 
scrupulous and punctilious in the discharge 
his duty. 

Mr. Bohun had not long been in office 
when he came into violent collision with Gov- 
ernor Blake and the Judge in Admiralty, 
Landgrave Morton. The matter was un- 
doubtedly precipitated through the officious- 
ness of the meddlesome Edward Randolph, 
Collector of the King’s Customs in America, 
who was famous for making reckless charges 
which he could not afterwards sustain. The 
trouble arose through the seizing of a vessel 
which was condemned in the Court of Admi- 
ralty and sold as a prize. Randolph charged 


both Governor and Judge with corruption, 
declaring that Morton had refused to receive 
the testimony of witnesses, which went to 
prove that the vessel was owned by English 
subjects and was regular in every way. He 
even complained to the King that Blake and 
Morton were crooked in the administration 
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of the admiralty laws, were, in short, coun- 
tenancing illegal trade, and were diverting 
all the revenue possible in the direction of 
the Proprietors. As was well known, Ran- 
dolph was a bitter opponent of the Proprie- 
tary Government. He had more than once 
urged upon the King the necessity for the 
merging of all the proprietary possessions in 
America into English Provinces, under di- 
rect control of the Crown. The truth is, 
Mr. Randolph had an axe to grind in this, 
and one he desired should be ground to its 
finest edge. It was not so much the King 
for whom he was looking out as for Ran- 
dolph. For with the Proprietors out of the 
way, all currents of revenue would set to- 
ward the one Royal Sea, the King’s Collec- 
tor receiving a full flood tide of it. 

He had succeeded so far as to secure the 
passage by Parliament, in 1695, of an act 
which required the Proprietors of all Pro- 
prietary Governments to submit to the King 
for his approval the appointments of Gov- 
ernors, and no Governor was to receive his 
commission until he first took oath to faith- 
fully enforce the Navigation Acts. Ran- 
dolph was wiser than many of his day. He 
saw Clearly how resistance, sure to come, to 
these arbitrary enactments would bring the 
independence of the Colonies, unless the 
King took matters more rigidly into his own 
hands. Even then there were signs on the 
horizon that a keen eye could not fail to read. 

Thus Randolph was ever on the alert for 
any irregularity in the enforcement of these 
acts, whence the King drew his heaviest 
revenue from the American plantations. 
They were not only openly defied, but 
shamefully abused, he asserted. Scotch- 
men, Frenchmen and others, in vessels from 
New England and Pennsylvania, were al- 
lowed to trade, without special grant from the 
Crown, between the West Indies, the Caro- 
lina Colony, and elsewhere. They were al- 
lowed, too, to carry away plantation com- 
modities without the tax being collected. 

Matters now came to a clash between the 





collector, the Governor of the Carolina Col- 
ony and the Judge in Admiralty. As the sell- 
ing of the vessel, to which allusion has been 
made, involved a delicate point of the law, 
the matter came before the Chief Justice. 
He was utterly incapable of dealing with it. 
Had he been a lawyer of tact and ability, 
instead of a scholar and a dreamer, it is cer- 
tain he would have found some way out, one 
that would at least have brought with it credit 
to himself. But his ignorance, as well as 
his punctiliousness and his quick temper, led 
him into grave errors, which finally precipi- 
tated him into a maelstrom of legal disaster. 
To add to his distress, appearances were 
against him in the accusation made that he 
had arrived at the decision finally reached 
through a moneyed bribe. It must have 
been mortifying in the highest degree to ltim 
to receive, not long after, the letter of stern 
condemnation from the Proprietors, which, 
among other words, contained the following : 
‘“‘ Wee can’t o mitt, to tell you that you likewise 
have been to blame and have done things im- 
prudently and irregularly. Wee rather that you 
calmly considering of what is past, should find 
them out, than wee be forced to tell you of 
them. Wee would recommend to you 
not to shew too great a love for money which 
is not beautiful in any man much worse be- 
coming a judge. Take no more than your 
dues and if they at present be of the least con- 
sider time will mend them; and if that don’t 
there may be means found to doe it. The way 
to compass that is not by complaint or passion. 
When you have convinced everybody by your 
actions of your justice and especially if you act 
with prudence and temper you will gaine their 
love, and they will be studying to make such a 
man easy. 
Sir your very affectionate friend, 
BaTH PALATINE, 


This was a characteristic letter from the 
men who were alone to blame for the disas- 
ter that had overtaken their first counsellor. 
Having, out of pure niggardliness, selected 
for a position involving the adjustment of the 
weightiest legal matters a man wholly unpre- 
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pared to cope with them, they now, in his 
downfall, overwhelmed him with condemna- 
tion, then proceeded to dose him with a nau- 
seating mixture of sentiment and goody-goody 
talk. 

But the troubles of the first Chief Justice 
of Carolina came speedily to an end, so far 
as this world was concerned. In less than a 
year from the time that he had landed in 
Charleston, sent out, the Proprietors de- 
clared, because the conviction had seized 





them that “good laws without due exercise 
were a dead letter,” he had. been called be- 
fore a higher court, where it is said that 
justice is fully meted out to every man who 
deserves it. In the summer of the year 
1699 “a malignant fever,” afterwards known 
to be yellow fever, broke out in Charleston. 
More than one hundred and fifty victims 
were found within a few days. Among them 
were the Receiver General of the Colony 
and its first Chief Justice. 





“ON CIRCUIT”’ 


IN ENGLAND. 


By LAWRENCE IRWELL. 


OR centuries it has been the custom of 
the British sovereign to commission the 
judges of the High Court to go to the chief 
towns or cities in each county to try alleged 
offenders and to administer justice in civil 
actions. The custom is said to have been 
introduced by the Saxon King Alfred ; but 
it is more probable that it was first made a 
regular practice by Henry II., a monarch 
who did much to establish legal institutions 
and to initiate the people in the duty of obey- 
ing the law. From the time of his reign up 
to the present day the practice has been kept 
up with but very slight intermissions, and 
although it has undergone alterations and has 
been shorn of some of its pomp, it continues, 
and is likely to continue for many years to 
come. 

At present England and Wales are divided 
into seven well-defined districts, each of 
which is called a “circuit ;” and four times 
a year, one, or more, of the judges makes a 
visit around each district, holding court — 
“the assizes ” —in the cities and important 
towns. When only criminal cases are to be 
tried, one judge goes to each place ; but when 
civil cases are also to be adjudicated upon, 
as happens usually twice a year, two judges 
go, and the two courts — civil and criminal 





— sit simultaneously. The judges arrange 
among themselves as to the circuit that each 
shall take, and they decide beforehand on 
what day the sitting of the court shall com. 
mence. The day upon which they arrive in 
each town is called “commission” day, be- 
cause they then display their royal commis- 
sions of “oyer and terminer” and of “jail 
delivery.” 

Their arrival on commission days was, in 
old times, an event of no slight importance ; 
and before the days of railroads, the sher- 
iff, with the nobility and justices of the peace 
of the county, went out on horseback to meet 
their lordships (an England judge is “my 
lord”’), and to escort their carriage to its des- 
tination, in a procession of much dignity and 
pomp. But to-day, the luxurious appearance 
of the sheriff's carriage and the gorgeousness 
of his servants’ liveries form the principal 
feature in the pageant which conducts the 
Queen’s legal representatives from the rail- 
way station to the residence known as “the 
judges’ lodgings.” The sheriff is a country 
gentlemen, chosen annually, nominally by the 
Crown, in reality by the Lord Chief Justice, 
He serves, without remuneration, for one year 
only. All unpleasant duties are performed 
by the deputy-sheriff, a solicitor, who receives 
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a salary. The judges’ “lodgings” are pro- 
vided at the public expense, and are not, as a 
rule, used for any purpose, except the enter- 
tainment ofthe ornaments of the bench, who 
live there in retirement, broken only by at- 
tendance at the sheriff’s dinner or by having 
some friends to dine with them. However 
great a “diner-out”’ a judge may be, when 
upon circuit he always refrains from accept- 
ing invitations, except to strictly formal func- 
tions given in his honor. Each judge is pro- 
vided with a confidential secretary, who is 
called a “marshal.” This gentleman is al- 
most always a barrister, and while his duties 
are numerous, they cannot be called onerous. 
He usually sits beside the judge on the bench 
and makes a point of laughing at his lord- 
ship’s jokes, however antiquated they may be. 
If the marshal performs no other service than 
that of keeping the judge in good-humor, he 
nevertheless does something towards assist- 
ing the administration of justice. 

So far, I have written only of the bench. 
The behavior and the etiquette of the bar, 
however, form the most interesting part of 
circuit life. There is, of course, no statute 
regulating the manner of life of the counsel 
who attend the assizes; but there are un- 
written laws so strictly enforced that no man 
who has any desire for the respect of his 
professional brethren, or for their society, 
would willingly infringe them. If one con- 
forms to the bar rules, circuit life is in every 
way agreeable; but if one sets them at de- 
fiance, complete ostracism will be the result. 

One of the most important rules is, that 
when a barrister has chosen a circuit, he is 
required to confine his practice to that cir- 
cuit and not to go upon any other. If, for 
any reason, he finds the circuit he has chosen 
unsuitable, he may change once, but not 
oftener. If he goes on a circuit at all—and 
many barristers never do so— he is expected 
to choose his circuit early in his career; and 
he will not be elected a member of the bar 
mess, if he does not join the circuit within 
three years of his “call to the bar.” Any 





counsel may, however, plead in cases that 
are being tried upon circuits other than his 
own; but, in order to do so, it is necessary 
for him to be taken there “ specially,” which 
means that a retainer of ten guineas ($52.50) 
at least must be received in addition to the 
usual retaining fee and daily “refresher.” 
The process of joining a circuit does not 
consist of taking any oath or making any 
formal judicial declaration; it merely con- 
sists in being admitted a member of the bar 
mess on that circuit; but it will be obvious 
from what has already been written that it 
implies a great deal more than the mere 
right to dine with the other representatives . 
of the legal profession. The mode of ad- 
mission to the bar mess varies considerably 
on the different circuits. Some form of 
proposal is always necessary, and on some 
circuits the candidate must be proposed by a 
Queen’s Counsel and seconded by a junior. 
It is usual, also, on most of the circuits, to 
require the candidates to dine with the bar 
mess on three nights prior to their election, 
in order, I suppose, that their future associ- 
ates may learn whether they would be desir- 
able companions at table. The election 
takes place on what is known as “Grand 
Night,” a night set apart during the winter 
and summer circuits for business and special 
festivity. On some circuits the merits of 
the candidates are discussed and the election 
held at a business meeting prior to the din- 
ner, the health of the new members being 
drunk later on in the evening at the close of 
the meal, when they are, of course, required 
to return thanks. Upon other circuits the 
election takes place after dinner, a court be- 
ing formed with the junior member of the 
bar mess as judge; the names of the candi- 
dates are brought forward by their proposers 
and their claims to membership are advo- 
cated ; objections, if there are any, are heard, 
and then the judge gives his decision. Of 
course there is always a certain amount of 
paying to be done. First of all there is the 
entrance fee, which is never less than five 
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guineas, never more than ten. Besides this, 
the barrister must pay a fee each time he 
goes on circuit. On some circuits he has to 
pay a certain fixed sum for each city to which 
he goes; on others, a single payment covers 
all the towns he may visit. These fees are 
collected by “the junior” of the circuit, and 
are returned in a way to which objection may 
certainly be raised by the advocates of total 
abstinence. They go into the fund for which 
the wine treasurer is responsible, and which 
is expended on the purchase of wine to be 
consumed at the mess dinners. In England, 
the educated people neither frequent bars — 
I mean public drinking places — nor do they 
any longer get drunk in clubs or elsewhere. 
They drink with their meals, a process 
which enables them to consume a small 
amount of wine without injury to their health. 
A barrister who was known to be a drunkard 
would soon cease to have any practice worthy 
of the name. 

The bar dinners are held each night in the 
respective towns during theassizes. A hotel 
is chosen in each place, and the treasurer of 
the mess keeps a stock of wine there. As 
a rule, the hotel proprietor has the audacity 
to exact six pence for each bottle of this 
wine which is consumed in his house. The 
dinners are strictly limited to the members 
of the mess, except upon Grand Night, when 
one or more visitors may be specially invited 
by the mess committee. Except upon this 
particular night, evening dress is neither re- 
quired nor expected. But light colored coats 
or knickerbockers are objected to and will 
cause ostracism to the wearer. 

It should be noticed that the judges do 
not dine at the bar mess, except upon special 
invitation. Upon some circuits the practice 
of inviting them is more common than upon 
others, but the frequency or infrequency of 
a judge’s presence is, in reality, only a partial 
guide to his popularity with the bar, because, 
upon some circuits the custom is, and has 
always been, to give few invitations to the 
occupants of the bench. 





The mess dinners constitute one of the 
most amusing features of circuit life. Bar- 
risters are a good-natured set of men, and 
there is, I may safely say, no other profes- 
sion in which the members are upon better 
terms and are less envious of each other. 
This condition is, in my opinion, due to the 
division of the legal profession into two 
branches, the higher one still remaining dis- 
tinctly a profession and not having been de- 
graded to the condition of a trade. In New 
York State, of which I have abundant know- 
ledge, practicing law is a mere business; 
little general or legal learning is necessary ; 
and unprofessional conduct — to put the case 
mildly —is seldom punished. Incidentally, 
I may mention that, in England, barristers 
who take no part in politics have equal 
chances of promotion with those who are 
members of the House of Commons. If a 
man is unaffected in manner and well-behaved, 
he is welcomed by the bar as soon as he 
commences his career. It is certain, how- 
ever, that overweening conceit and gross 
ignorance, unfortunately so common among 
young “lawyers” in what we call “new” 
countries, would not be tolerated. I may 
add that in no European country can a de- 
gree in law be obtained in two years. 

There is nothing which develops social 
qualities so much as dining. Once dine with 
a fellow-creature, afterwards spending an en- 
joyable evening in his company, and dislike 
of him will not grow rapidly ; and if a young 
barrister on circuit does not quickly make 
friends, there must be some very good reason 
for it. After a satisfactory dinner, accom- 
panied bya couple of glasses of that wonderful 
beverage, champagne, it is difficult to avoid 
being agreeable, and counsel, old and young, 
freed for the time being from the cares and 
troubles of clients, and no longer burdened 
with the unpleasant necessity of appearing 
professional, proceed to enjoy themselves. 
Wit sparkles, jokes are made and stories are 
told. OnGrand Night, after dinner, humor- 
ous songs are sung, often accompanied by a 
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chorus, which is always spirited, if not har- 
monious. . 

On all circuits there is a system of fining, 
but the extent to which it is carried varies 
very considerably. These fines are perhaps 
valuable for enforcing circuit etiquette, but 
they are much more valuable for increasing 
the stock of wine. Fining usually takes 
place on Grand Night, and the fines on some 
circuits are only enforced after the formality 
of a trial has been undergone. The acts for 
which a man is liable to be fined are numer- 
ous and many of them are amusing. For 
example, if a counsel be appointed a recorder 
or a revising barrister, he is usually fined two 
or three guineas, these being serious offences. 
Getting married is a less serious offence. 
Upon the birth of a son a penalty is usually 
exacted. 

The etiquette to be observed on circuit is 
by no means elaborate. A man is expected 
to behave as a gentleman and to do nothing 
outré,in any way. One rule that is enforced 
with great stringency is that barristers staying 
in hotels must not make use of the public 
rooms, for the reason, it is said, that they 
might meet in those rooms the solicitors, wit- 
nesses and others who are connected with 
the cases to be tried. It might eventually 
lead, it is supposed, to “touting” for busi- 
ness, a practice against which all bar etiquette 
is opposed. Although barristers may not use 
the public rooms, it is not by any means 
usual for them to require anything except a 





bedroom. The hotels, however, often set 
apart special rooms for the bar, and in one 
of these breakfast is served. In using these 
rooms the junior members of the bar become 
better acquainted than they can become in 
any large city, under ordinary circumstances. 
Every member of the bar mess, be he an over- 
worked and eminent Q. C., or a briefless 
junior, is presumed to be upon an equality 
with every other member, and in addressing 
each other such terms as “Sir” and “ Mr.” 
are always omitted. 

Circuit life is undoubtedly pleasant. Besides 
the change of scene, the barrister is able after 
the court closes, or earlier if he is not em- 
ployed, to explore the country and enjoy the 
beauty of the scenery and the fresh country 
air. He is not even incommoded with a silk 
hat, which, although indispensable in London, 
is seldom seen on circuit. The social clubs 
in the assize towns are often thrown open for 
the time being to the barristers, and they are 
welcomed alike to public and private hospi- 
tality. These, of course, are advantages 
which the unemployed reap toa much greater 
extent than the busy men. They, however, 
find one great advantage on circuit, and that 
lies in the fact that all fees are paid at once, 
and there is none of that weary waiting which 
counsel find so exasperating in large cities. 
If, then, a barrister’s work prevents his en- 
joyment of the festivities of circuit life, he is, 
nevertheless, recompensed in a tangible man- 
ner, without delay. 
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HOW SCIENCE MODIFIES LEGAL PRINCIPLES. 


TREATISE on the law of evidence, 

of the imprint of 1800, would in an 
hundred instances need correctional notes for 
a new edition as to doctrines novel and in- 
deed startling, of recent enunciation; and 
none so emphatically as in regard to the 
inroads which the progress of science has 
made upon old legal principles. When half 
a century ago photographs were allowed to 
be placed in evidence as aids toward, or in 
verification of, identity, and when the newly 
invented word telegram came under the eyes 
of testimony as a judicial exception to the rule 
concerning hearsay evidence, many veteran 
lawyers shook their heads negatively and per- 
haps forebodingly. When chemists and 
other experts usurped the functions of jury- 
men in deciding weight of poisonous circum- 
stances, or of handwriting or of insanity, 
challenges to the propriety of such innova- 
tions became rife in the profession. But 
stranger innovations seem impending. What 
for instance do octogenarian lawyers think of 
making affidavit by telephone with an affiant 
thousands of miles distant from the scrivener 
who is to prepare the deposition and from 
the notary who administers the oath over as 
many miles of magnetic wires? That pro- 
cedure has been sanctioned in Supreme 
Court Chambers at New York City by Jus- 
tice Beekman. A plaintiff residing within 
the New York jurisdiction named Rothier 
held a claim for moneys had and received 
against a Cincinnati broker named Alten- 
burg, with opportunity to attach in New 
York certain property belonging to the latter. 
But the plaintiff was absent from New York 
and only he could execute the necessary 
moving affidavit. In this dilemma, and fear- 
ing that the attachable property might be 
removed from jurisdiction before plaintiff re- 
turned 7x propria persona, the absent plain- 
tiff’s attorney bethought himself of telephonic 





use. He caused over the long-distance tele- 
phone the plaintiff to be summoned to the 
Cincinnati end of the instrument, and over 
it to dictate a deposition. A notary. was with 
the plaintiff's attorney at the New York end 
of the telephone. Both attorney and notary 
could recognize and knew the plaintiff’s voice. 
The ordinary telephonic call and salutations 
were had. “ You are Mr. Rothier,” calls the 
notary, and answer came, “I am.” The no- 
tary then administers the oath, and the plain- 
tiff holding in his hand a Bible repeats it and 
kisses the book. Then the plaintiff, with 
mouth to the Cincinnati transmitter, to his 
attorney, with ear at the New York tube, re- 
cites a short affidavit, and sentence by sen- 
tence the attorney repeats it to a stenog- 
rapher, who writes it all down and then it is 
moulded into an affidavit by the attorney, 
who swears to its contents on information 
and beiief as derived that day from an orally 
sworn statement of the plaintiff made to 
him. Upon this affidavit, which further af- 
firmed the voice in Cincinnati to have been 
that of the New York residential plaintiff, 
the justice issued a warrant of attachment on 
the moneysin New York belonging to the 
Cincinnati defendant. 

The next innovation may be a dying dec- 
laration in a murder case talked in presence 
of witnesses into a phonograph, from which 
to be repeated to a jury. Perhaps, too, kine- 
toscopic pictures, taken by policemen during 
a riot or bya friend of a beaten wife during 
an altercation with the brutal husband, may 
be admitted in evidence. X-rays may also 
come into court under many circumstances, 
and become pretexts for deciding controverted 
facts; so that the chapter upon hearsay in 
the treatises of Greenleaf or Taylor may 
have to be re-written. Science having had 
its innings in religious matters, can also play 
games with legal doctrines. 
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THE SPIRIT OF THE ROMAN LAW. 


By GusTAVE RAVENE. 


5 i historical study of law must be based 
on philosophical considerations. It 
must start from the premise that law is not 
an accidental or arbitrary institution among 
men, a necessary evil, a convenient arrange- 
ment serving some social expediency ; but 
that it has its inner reason in the very nature 
of man, that it forms a part of his moral na- 
ture and constitutes an important factor in 
his social existence. The realization of the 
idea of justice belongs as much to the pro- 
gressive evolution of humanity as does the 
development of the ideas of religion, morality, 
etc. Hence law, as a part of human social 
life, is closely connected with the entire in- 
tellectual formation of the human species. 
The general height of the intellectual develop- 
ment of mankind is the standard of measure- 
ment for the relative position of their legal 
ideas. 

The proper formative sphere of law is the 
national life. Law isa social institution, as 
such part of the national life of the race or 
nation, and, therefore, it must be different 
among different peoples. The very concep- 
tion of law being uniform and general for the 
whole of mankind, the question has often been 
asked, Whence arises the diversity of laws 
among different nations? The reason for 
this diversity has been sought in all kinds of 
external or accidental phenomena. But a 
deeper reason underlies this variation. The 
whole process of human development does 
not proceed in an abstract uniformity or by 
the collective activity of the species, but it 
observes an arrangement in accordance with 
the separation of mankind into races, nations 
or tribes. Accordingly, physical and intel- 
lectual factors being different, there is nec- 
essarily a variation in the essential phenomena 
of their social life as well as in the general 
directions of their intellectual and moral de- 





velopment. Peoples, which by descent, 
adaptation, character or language, are united 
in particular nationalities, form the smaller 
units in which the general existence and the 
intellectual, moral and social characteristics 
of the whole species are developed. The 
development of all human ideas in religion, 
morals, art, science, takes place in every par- 
ticular people and thus is tinctured with its 
peculiar national character. It cannot be 
otherwise with law. In every people the so- 
cial life in morals, customs and intercourse, 
develops itself in accordance with its individ- 
ual nationality, and, accordingly, the concep- 
tions of the legal order of life are, in every 
nation, developed in the national direction of 
its intellectual and moral existence; and, nec- 
essarily, in different manners by different 
nations. Therefore every popular law must 
have a national character, and, indeed, it will 
give the best representation of the intellectual 
and social conditions prevailing in the nation. 
The idea of an abstract universal law or uni- 
versal state is in contradiction to the anthro- 
pological organization of the human species. 
But the unity of the legal idea does not there- 
fore, disappear, as little as the unity of the 
human character is lost among the different 
races. The differentiation and inter-relation 
of races and peoples, which shows itself in 
language and nationality, repeats itself in 
legal institutions. There are wider and nar- 
rower circles of related laws, but in all is the 
universal fundamental legal idea the starting 
point and generating power. 

With this national formation of laws is 
given the idea of their historical development. 
The separate popular laws, like the peoples 
themselves and their social and intellectual 
conditions of existence, are not absolute quan- 
tities, but separate ephemeral phenomena, in 
the great stream of history, and wherever a 
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historical development of the national life 
takes place, it must necessarily include the 
legal life as an integrating factor. Like 
every nation, every epoch must have its dis- 
tinctive laws. Only, here we must remem- 
ber that the law as a fixed social order with 
its lasting institutions, does not participate in 
every oscillation of popular life and change 
in intellectual attitude, but very often accom- 
modates itself only to the changes of condi- 
tion when they are actually accomplished and 
very often opposes to them a tenacious 
resistance. In this case, law may justify 
the words of Mephistopheles in Goethe’s 
“Faust” : 

Es erben sich Gesetz und Rechte 

Wie eine ew’ge Krankheit fort ; 

Sie schleppen von Geschlecht sich zum 


Geschlechte, 
Und ricken sacht von Ort zu Ort. 


But at length the dead system must col- 
lapse. On the other hand, the law may be 
in advance of the national life, as when the 
legislation recognizes the directions and needs 
of the time and shapes the law accordingly. 
Every actual law therefore is the result of 
the past and only to be recognized by it, but 
it also includes more or less of the germs of 
the future. The history of the law among 
the different nations in this manner forms a 
part of their history especially of the history 
of culture, and as the history of the various 
nations forms a universal history, so does the 
history of law among these peoples producea 
universal history of law. 

From the above outlined ethnologic-histor- 
ical conception of law, we may conclude that 
the differences and changes in the legal life 
of nations do not arise from the capricious 
play of chance, but that they are founded in 
an inner natural necessity. It is a zaive child- 
ish belief that law is made by kings and that 
they change it according to their pleasure. 
The individual, even the ruler, is a child of 
his people and of his time and cannot break 
through the barriers thus set to him. The 
higher or lower level of development occupied 





by a people, and the rising and sinking of its 
intellectual power are functions of relations 
and circumstances entirely beyond the con- 
trol of individual man. The freedom of action 
and legislation, their merit or guilt, is not 
thereby annulled ; and as little can the idea 
of necessity or compulsion be violated in or- 
der to influence the judgment of worth or 
worthlessness of existing institutions and to 
limit the endeavor for their change or re- 
moval. The border line between freedom 
and compulsion and how far the individual is 
acting or compelled, is hammer or anvil, can 
be as little indicated in the formation of law 
as in other human actions. 

Another question is, whether the legal evo- 
lution of individual nations and the different 
levels thereby attained, is to be regarded as 
a connected historical development of the law 
—or rather of the spirit of the law— in 
which the necessary lower steps for the next 
higher step is formed by every people; or 
whether the law in its development is not to 
be regarded asa collection of more or less 
prominent phenomena of human character, 
ripe or unripe fruits of the human intellect. 
The former view is that held by Hegel, and 
we are indebted to it for the first general 
points of view for a conception of the differ- 
ent legal systems. On the other hand, the 
differences in law is not explained by a mere 
game of chance. It is the consciousness of 
right which shows itself in them, its elements 
furnish the base for the various legal forma- 
tions, and only the one-sided predominance 
of one or the other element in the idea of 
right produces the main differences in legal 
systems. Thus far a definite principle and 
system is at the base of the various phenomena 
in history. The individual, popular legal 
systems, while they are but slightly connected 
in their historical development, are logically 
in definite relations to each other, and the 
universal history of law is not a mere regis- 
tering and enumeration of endless varieties 
of an idea, but it is the representation of the 
evolution and development of the legal con- 
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sciousness in human kind. Generally speak- 
ing, the connection of ideas is about as fol- 
lows : 

Freedom and compulsion are the fundamen- 
tal elements of law. The subjective right is 
freedom, the objective represents compulsion. 
Both are, in their conception, indissolubly con- 
nected, one cannot be derived from the other. 
But in the historical development of law, one or 
the other may predominate in the national legal 
consciousness and give a one sided initial start- 
ing point for the formation of law. Herewith 
the fundamental difference is given for the entire 
legal system. Asia and Europe are the coun- 
tries in which the laws are thus differentiated. 
Asia is the land of compulsion and objective 
law, Enrope that of freedom and _ subjective 
right. The other continents do not, individu- 
ally, come into consideration. They have de- 
rived their laws from the two others; or, where 
an indigenous system prevails, it is yet on the 
level of a first formation of law. 

In Asia the law appears as objective power 
and necessity towards the individual. It is 
a higher order of life to which the individual 
must submit. It grants him a certain meas- 
ure of freedom and subjective right, but it 
has its base and origin, not in the liberty and 
rights of the individual, but in the objective 
command from above. Subjection, not free- 
dom, is the basis of the law. According to 
the source of the objective command the 
following differences may be noted: In the 
oriental countries it is the will or command 
of the ruler which forms the principle of the 
law, of whatever nature the power of the 
ruler may be; he may have a patriarchal 
family power, as in China, or be absolute 
despot, in which case the whole people appear 
as slaves, as in farther India, especially Siam. 
In central Asia, principally India, the law 
rests on the moral religious order which the 
priests, the Brahmans, have given to the 
people. In western Asia, it is the command 
of the founder of the religion, who at the 
same time with the creed ordains the law; 
as is the case among the ancient Persians, 
the Jews and the Mohammedans. It was 





Christianity which produced’ a separation of 
religion and law and made possible a union 
of both with freedom. 

The European legal systems rest on the 
principle of individual liberty. Right and 
law are not given by rulers or priests but 
emanate from the people and are incorpora- 
tions of its liberties. In the Greek laws, 
subjective and objective right were in an im- 
mediate union ; freedom consisted mostly in 
the general participation in public life; the 
private law was subordinate and had not yet 
arrived at any development. The equal de- 
velopment of public and private law, or of 
objective and subjective right, appears for 
the first time in the Roman and Germanic 
laws. These two legal systems represent 
the advanced parts of legal development 
combined ; they are its completion, and there- 
fore are the basis for the whole modern 
law of the civilized world. Both rest on the 
liberty of the individual, but the difference 
between the two may be stated to be as fol- 
lows: 

In the Roman law the individual liberty and 
its legal expression appear as an abstract objec- 
tive conception shared by every individual. 
Right is thus conceived objectively and legally 
and equally determined for all, so that all are 
measured by the same standard and equally 
judged. To the Romans it appeared as the 
highest duty of legislation, fulfilled by the XII 
Tables, “ omnibus, summis infinisque, iura equare.” 
All law therefore emanates from the individuals, 
has their subjective rights for a basis, and their 
recognition and protection as an end; but it 
only becomes actual law when it is established 
in an objective, all-ruling form; in whatever 
manner this may be effected. whether by law or 
custom, or by the action of magistrates, jurists 
or emperors. A firm and absolute governmental 
power as a general bearer of the objectivity of 
right, is essential to the Roman law. But this 
state itself rests on the subjects, and — during 
the republic and by themselves— was formed 
by means of the peculiar firm organization of 
the body of the citizens and their rule over sub- 
jugated peoples. With the corruption of this 
body and the extension of the civil law, this 
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relation could no longer be maintained and the 
objective power in the State was therefore 
grasped and absolutely maintained by one per- 
son. ‘The emperor appears as the incorporated 
popular will. He is a despot, but not like the 
despot of the Orient, for he is the bearer of the 
potestas and maiestas populi, and he has to see 
to the maintenance of the rights of all. With 
the introduction of Christianity a new principle 
was given to the imperial power: that of the 
divine right of kings. With this the antique 
Roman life is discontinued, the old principle 
of freedom and equality in the empire, and also 
in the law, disappears, the despotic Byzantine 
differentiation into castes is introduced, and the 
whole Roman system approaches its end. 


In the Germanic laws, liberty appears as 
the subjective freedom of the individual ; it 
is his own act ; every one has as much liberty 
as he can obtain and keep for himself. There 
is no objective, abstract and equal standard 
of measure for the liberty and right of the 
individual ; there is no objective unity of the 
state, as in the Roman law, by which the 
rights of all are determined and preserved. 
The objective law lives only in the conscious- 
ness and testimony of social associates and 
is protected by them. Individuals group 
themselves according to their peculiar con- 
ditions in life, either according to the social 
scale of feudal and peasant rights, or by cor- 
porations into communities and guilds. The 
state is only the aggregate of these subjec- 
tive formations and unions. Accordingly 
every rank has or creates its own laws by 
decision or custom. The general abstract 
law has only a small sphere for its action. 
General enactments concerning the law do 
not exist, neither do general courts ; every 
sphere of life has its own law and also its 
own proper court. The organic elements of 
the social life, estates, communes, corpora- 
tions, the incidents of landholding, the sepa- 
ration of religion and state were carried to a 
degree of development of which no trace is 
to be found in the law of Rome. On the 
other hand, the objective unity of the state 
and the universal liberty and general privi- 





leges of the individual, rights which must 
form the basis of particular privileges, were 
entirely lost in this subjective creation. The 
one-sidedness of the feudal and corporate 
state at length, towards the close of the mid- 
dle ages, appeared in a perfectly untenable 
manner and led to a reaction in the direction 
of the Roman objective state unity. <A fu- 
sion of the objective Roman legal and state 
principle with the subjective Germanic idea, 
was necessary for an organic formation of 
the legal life and the development of the 
state. This fusion connects the middle ages 
with the modern world. In different coun- 
tries the transition took place in different 
manners. In France the objective element 
was adopted by the kings and carried through 
by force and cunning; the republic and em- 
pire then completed this Romano-French ab- 
solutism and centralization. In Germany the 
subjective elements of the particular peoples 
and states retained their preponderance ; the 
legal unity was effected by the reception of 
the Roman law, but the universality of the 
empire was destroyed and the principle of 
the modern state was developed in the varie- 
gated and unsatisfactory form of the small 
states. All these individual formations se- 
cured the independence of the members, but 
the unity of the nation was not entirely lost 
in the popular consciousness, and has in the 
new German empire received its modern 
form, assuring not only the right and power 
of the unity, but also protecting the inde- 
pendent existence of the various countries 
and peoples composing it. 

The importance of the Roman law rests 
mainly on the fact that in it has been devel- 
oped the abstract conception of subjective 
right ; in other words, the universal equality 
of the rights of the individual in the sphere 
of private law. In this is contained what is 
calied the universal character of the Roman 
law. This is not to be construed in saying 
that the Roman law is the eternal, absolute 
law for all peoples and all times, or even that 
a modern nation may need no other law, but 
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it must be understood as meaning that in the 
Roman law is found an essential and universal 


element of law, which must exist in every. 


legal system and must also be its base ; and 
the idea of this element has been so com- 
pletely developed in the Roman system, that 
the law of Rome is the theoretical and prac- 
tical model for the laws of all peoples and 
all times. 

The evolution of this universal character 
is in the closest connection with the develop- 
ment of Roman history. It has only become 
possible by the fact that the Roman state be- 
came a world state, embracing the most dif- 
ferent peoples. This universal element of 
the Roman law is not to be regarded asa 
simple union of all the different laws and a 





merger of the proper Roman law. The unity 
and centralization in the evolution of the law 
was retained even more tenaciously than in 
the formation of the political rule. It is true 
that the useful elements were extracted from 
all laws, but only to be moulded into Roman 
law, to change them according to the Roman 
spirit and into Roman forms and then to 
diffuse this system over the world as specific- 
ally Roman law. From this peculiar process 
of assimilation we may explain the fact, that 
the Roman law, in its latest and most uni- 
versal development, has retained the spirit 
and form of its fundamental character and 
shows all the traces of its ancient institu- 
tions. 





THE ROYAL ASSENT. 


HE sittings of both Houses were tempo- 

rarily suspended in order to allow time for 
a Queen’s messinger to proceed to Osborn to ob 
tain the Royal Assent to the Appropriation Bill. 
Her Majesty's assent was telegraphed to West- 
minster, and at the re-assembling of the Houses 
the Queen's Speech was read, and Parliament 
prorogued with the usual formalities. 


Such is an announcement which appeared 
in the English daily papers at the close of a 
recent session of Parliament; and to those 
who are unacquainted with British parliamen- 
tary procedure, a few words in reference to 
the practice that prevails regarding the assent 
of the monarch may be of interest. 

In the first place, every bill, whether it 
be a public or a private one, that has passed 
through all its stages in both Houses must, 
before it can become a law, receive the 
Queen’sassent. Prior to the reign of Henry 
VIII. this assent had to be given in person; 
but by an act passed in that king’s reign, 





enabling the assent to be given by Commis- 
sion, signed by the royal hand, this necessity 
was dispensed with. When the assent is 
given in person, the Clerk of the Parliament 
waits upon Queen Victoria in the robing- 
room before she enters the House of Lords, 
reads a list of proposed statutes, and receives 
her commands upon them. When Her Ma- 
jesty is seated upon the throne, the Clerk of 
the Crown reads the title of each bill; the 
Clerk of the Parliaments, if it be a public 
statute, then signifies the royal assent in 
Norman-French as follows: “La Reyne le 
veult,” (The Queen wills it so to be.) If 
the bill be a private one, the form of assent 
is, “ Sott fait comme tl est desiré.”’ (Be it 
as it is desired.) When, however, a bill of 
supply is passed, the assent is expressed 
thus: “La Reyne remercie ses bons sujets, 
accepte leur benevolence, et ainsi le veult.” 
(The Queen thanks her loyal subjects, ac- 
cepts their benevolence, and wills it so to be.) 
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Money bills, known as “supply,” do not re- 
quire the attention of the House of Lords in 
any shape or form. After each declaration 
by the Clerk, a gentle inclination of the head 
is given by the Queen, indicating her assent. 
If, upon the other hand, the royal assent 
were to be refused, the Clerk would say, 
“La Reyne savisera.’” (The Queen will 
think about it.) This sentence, however, 
has not been made use of since the time of 
Queen Anne, as I propose to explain. 

When the royal assent is given by Com- 
mission, the Lords Commissioners read the 
Commission and exactly the same formality 
is observed as if the monarch were present. 

Before proceeding further, it may be well 
to note that at the time of the Common- 
wealth, Cromwell’s assent to statutes was 
given in English, but at the Restoration, the 
old form of words, in vogue since the reign 
of Henry VII., was resorted to, and only one 
attempt has since been made to abolish it, 
when, in 1706, the House of Lords origi- 
nated and passed a bill to abandon the use of 
the French tongue in all parliamentary pro- 
ceedings ; this bill did not pass the House of 
Commons, and the ancient custom of giving 
expression to the royal assent in Norman- 
French seems likely to continue for an in- 
definite period. 

There have been occasions, though not 
many, on which the royal assent has been 
refused. Indeed, if bills were vetoed in 
Britain as often as they have been by some 
United States Presidents, the chances are 
that the people of “the tight little isle” 
would long ago have abolished the system of 
monarchy. It is recorded in the Journal of 
the House of Lords that the prerogative of 
refusing assent was exercised by Queen Eliz- 
abeth at the close of the session in 1597; 
and the refusal extended to no fewer than 
forty-eight bills. Again, in 1692, William 
III. refused to sign an act for the establish- 
ment of triennial parliaments. He was, how- 
ever, induced some two years later to allow 
the bill to become law by giving his assent 





in the usual manner. As has already been 
mentioned, the last occasion upon which the 
royal assent was withheld was in 1707, when 
Queen Anne declined to sign a bill entitled, 
“An Act for settling of the militia of the 
part of the Kingdom called Scotland.” A 
hundred years later, when Lord Howick 
(afterwards Earl Grey) introduced a bill to 
allow Roman Catholics to serve both in the 
army and navy, it is said that George III. 
strongly intimated that he would rather ab- 
dicate than give his assent to such a statute, 
because he considered that his coronation 
oath prohibited him from admitting Catholics 
to any office in the State. When, at length, 
in 1829, the act had passed both Houses, 
George IV. at first refused his assent to it, 
but yielded on learning from Lord Eldon 
that the withholding of the assent would in- 
volve the resignation of the Cabinet. Sir 
Archibald Alison, the historian, deals with 
the matter in touching detail, showing the 
agony of mind of the King during the prog- 
ress of the measure through Parliament, and 
concludes his account by saying, “ Such was 
the despair of the King that the unhappy 
monarch threw his arms round Lord Eldon’s 
neck and wept, entreating him not to desert 
him, for he had no other te advise with.” 
Circumstances have arisen when the strict 
formula observed. in reference to obtaining 
the royal assent has necessarily been aban- 
doned, as at the passing of the Regency Bill 
in 1811, when the assent to the measure was 
obtained under peculiar circumstances. The 
King (George III.) being insane and incap- 
able of exercising any authority, the Great 
Seal was nevertheless affixed to a Commis- 
sion for giving the royal assent. Again, in 
1830, when it became painful to George IV. 
to sign with his own hand, recourse was had 
to a special statute, passed for the purpose, 
by which he was enabled to appoint one or 
more persons with full power and authority 
to each to affix, in the king’s presence and 
by his command, the royal signature by 
means of a stamp made for the purpose. 
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A curious instance is on record of the 
royal assent having been given to a bill by 
mistake. This is said to have occurred in 
1844, when one of two railway bills, which 
had not passed through all its stages in the 
House of Lords, by an accident, received the 
assent intended for the bill which had com- 
plied with all formalities. This strange over- 
sight necessitated the passage of a special 
statute to rectify matters. 

It is not generally known, even in England, 
that in 1876, when the Queen was about to 
visit the continent of Europe, some doubts 
were expressed as to whether she could le- 
gally give her consent to bills by Commission 
during her absence. No case could be found 
in which the assent .had been so given, but 
it was ascertained that during the reign of 
William and Mary this contingency had been 
provided for to the effect that “nothing 
should be taken to exclude or debar His 
Majesty from the exercise of any act or royal 
power, but that every such act should be as 
good and effectual as if His Majesty were 
within the realm.” Queen Victoria was, 
therefore, advised that she would be able to 
give her assent to bills while absent from the 
United Kingdom, and several acts received 
the royal assent under these unique condi- 
tions. 

A few remarks as to the “omnipotence” 
of the’British Parliament may not be out of 





place here. First, the word Parliament in- 
cludes the Sovereign, the House of Lords 
and the House of Commons. In many coun- 
tries, including British colonies, the legisla- 
ture is a limited body, which exercises the 
powers conferred upon it by a written con- 
stitution ; its acts are void if they exceed its 
powers. The Parliament of the United King- 
dom, upon the other hand, defines its own 
powers and is not bound by any written con- 
stitution. No law court can revise its acts 
of any kind whatsoever. In the words of 
Sir Edward Coke, the power of Parliament 
“is so transcendent and absolute that it can- 
not be confined, either for causes or persons, 
within any bounds.” The Septennial Act 
(1714), which limits the life of a Parliament 
to seven years, illustrates what is meant by 
the omnipotence of the three bodies which 
constitute the British government. A House 
of Commons, elected for three years under 
the Triennial Act of 1694, concurred in pro- 
longing its own mandate to a period of seven 
years ; and its action was perfectly legal and 
constitutional. Whether the United King- 
dom, and the British Empire generally, would 
benefit by bringing the powers of Parliament 
within legal bounds by substituting a written 
constitution for an unwritten one, is a ques- 
tion upon which the writer dare not venture 
to express an opinion. 
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FACETIZ. 


A GENTLEMAN who had a suit in chancery was 
called upon by his counsel to put in his answer, 
for fear of incurring a contempt. “Well,” says 
the client, ‘“‘ why is not my answer put in then?” 
“How should I draw your answer,” saith the 
lawyer, “ without knowing what you can swear ?” 
“Hang your scruples,” says the client again; 
“pray do your part of a lawyer, and draw me a 
sufficient answer; and let me alone to do the 
part of a gentleman, and swear it.” 


AN eminent judge of the C. P. Four Courts, 
having been called on at a public dinner for a 
song, regretted that it was not in his power to 
gratify the company. A wag who was present, 
observed that he was much surprised by the re- 
fusal of the learned judge, as it was notorious 
that a great number of persons had been “ trans- 
ported by his voice.” 





A coop story is told of one of the justices of 
the United States Supreme Court. He was try- 
ing to get into his gown and Mr. Justice 
was assisting him. His hand in some manner 
got caught in the robe and the gown stuck. 
“Hang it!” he exclaimed. ‘The devil’s in 
the thing.” “Oh, no,” said Justice 
“You haven't half got into it.” 








JupDGE (to prisoner who has been captured in 
a raid on a gambling house): “What is your 
occupation ?” 

PRISONER: “I am a locksmith, your honor.” 

JupcE: “How did you happen to be found 
in a gambling house, and what were you doing 
when the police appeared ?” 

PRISONER: “I was making a bolt for the 
door.” 








AT one time it fell to the lot of Lord Morris 
to hear a case at Coleraine, in which damages 
were claimed from a veterinary surgeon for hav- 
ing poisoned a valuable horse. The issue de- 
pended upon whether a certain number of grains 
of a particular drug could be safely administered 
to the animal. The dispensary doctor proved 
that he had often given eight grains to a man, 
from which it was to be inferred that twelve for 
a horse was not excessive. 

“Never mind yer eight grains, docther,” said 
the judge. ‘We all know that some poisons 
are cumulative in effect, and ye may go to the 
edge of ruin with impunity. But tell me this: 
The twelve grains — would n’t they kill the divil 
himself if he swallowed them?” 

The doctor was annoyed and pompously re- 
plied, “I don’t know, my lord, I never had him 
for a patient.” 

From the bench came the answer, “ Ah, no, 
docther, ye niver had, more’s the pity! The 
old bhoy ’s still aloive.” 





NOTES. 


PETER THE GREAT was opposed to litigation. 
He issued an edict that no trial should last to 
exceed eleven days. 


A LAWYER making his will bequeathed his es- 
tate to fools and madmen, “ for,” said he, “ from 
such I had it, and to such I give it.” 


HArGRAVE, the English commentator, is cred- 
ited with having said: “ Any lawyer who writes 
so clearly as to be understood is an enemy to 
his profession.” 


In the reign of Henry IV., courts were held 
at Dorking every three weeks, and there are in- 
stances of suits lasting six months, and resulting 
in damages of four pence and costs of twelve 


pence. 
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EuROPEAN civilization may have wrought 
changes, but up to a few years ago the Chinese 
code was so simple that the services of attorneys 
were not necessary, and there was not a lawyer 
in the whole empire. 


SOLON compared the people to the sea and 
the lawyers to the wind. ‘ The seas,” he said, 
“will be calm and quiet if the wind does not 
trouble.” 


NUMEROUS instances are given of the power 
that Mr. Rufus Choate possessed over a jury, 
concealing it even at the time he was exercising 
it with the most potent effect. Mr. E. P. Whip- 
ple instances two notable cases of this kind. 
One resolute juryman said to another, as he en- 
tered the “ box:” 

‘Now, mind you, there is one man in this 
crowd who will not give a verdict for the client 
of that man Choate. Why, sir, he is the great 
corrupter of juries. I know all his arts. He is 
engaged by fellows who wish to subvert justice 
between man and man. I hate him with my 
whole heart and soul!” 

When the verdict was given for Choate’s 
client, with hardly a discussion in the jury-room, 
the wonder was expressed that this obstinate 
member of the conclave agreed so readily with 
the rest. 

“Oh,” he said, ‘the case was a plain one. 
Choate was right this time; and you know it 
would have been scandalous for me to violate 
justice because I had a prejudice against the per- 
son who supported it. Let him appear before 
us in a case where he is palpably wrong, and I 
will show you that I am all right. He never 
can humbug me!” 

On another occasion a _ hard-headed, strong- 
hearted, well-educated farmer was one of a jury 
that gave five verdicts in succession for Choate’s 
clients. He said: 

“T did not think much of his flights of fancy, 
but I considered him a very /ucky lawyer, for 
there was not one of those five cases that came 
before us where he wasn’t on the right side.” 


Wuat astonished me most was a visit from 
the “head-thief” on my arrival at Chungking, 
in 1880. Of course I asked for explanations, 
and was informed that, for a payment of a dol- 





lar a month by way of insurance, the thieves 
would not molest me. It was the city magis- 
trate’s own policeman who volunteered this in- 
formation. I remember, too, one day at the 
Peking Legation, in 1871, an old Chinese writer 
asked us to send a note in the minister’s name 
to the Foreign Office, and get that august body 
to move the governor of Peking to return a pair 
of crystal spectacles which an unknown thief 
had snatched away from him in the street that 
morning. ‘The old man insisted upon it that it 
was quite the right thing to do, and that there 
was no chance of failure; he added that the 
custom was for all recognized thieves to hold 
their plunder at the order of the police for a few 
days, in case any influential person should ask 
for it. With the minister’s consent a note was 
sent, and, sure enough, the captain of gendarm- 
ery returned the spectacles next day, adding 
that his men had succeeded in apprehending 
the thief, who would be bastinadoed. 

I remember one case where a salt junk and 
cargo had been wrongfully seized and sold. 
The Chinese took very high and mighty ground, 
and stoutly swore the junk lay a mile beyond 
foreign waters. At the last moment an irrefrag- 
able proof of this wrong accidentally turned up 
in the shape of the slipped anchor, and it was 
privately arranged with the salt commissioner, 
in order to “save the viceroy’s face,” that an- 
other junk of the same kind should be bought, 
filled with salt, and unofficially handed over to 
the authorities, who, on their part, agreed to 
allow the viceroy’s dispatch to stand, officially 
asserting the unjustifiable nature of the junk- 
man’s demands. — Contemporary Review. 

An old graduate of the Harvard Law School 
was remarking the other day upon a “ curious 
piece of forgetfulness in dear old Professor 
Washburn’s admirable work on Real Property.” 
The author begins a chapter on Dower at page 
184 of the 4th edition. He discusses the Nature 
and History of Dower, then proceeds to tell us 
of what a widow is dowable, and to set forth 
the Requisites of Dower. In this examination 
the author covers over no less than thirty-one 
pages before he gives the slightest hint of a 
definition of dower at common law. On page 
215 occurs the first intimation that the widow 
holds an estate for life. The oversight grows 
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out of the fact that Professor Washburn con- 
tented himself with saying at the start that 
“Dower is the provision which the law makes 
for a widow out of the lands or tenements of 
her husband, for her support and the nurture of 
her children.” He forgot to go further and say 
of what that provision consisted. ‘The book is 
a monument of faithfully wrought out material, 
well brought together, and the profession owes 
him grateful thanks for his labor. Peace to the 
memory of the good Professor. 


We quote the following from an entertaining 
Irish author : 

“One of the devices to prevent the accumula- 
tion of petty larceny in the Court of Common 
Pleas of Ireland was very amusing. Lord Nor- 
bury’s register, Mr. Peter Jackson, complained 
grievously to his lordship that he really could 
not afford to supply the court with gospels or 
prayer-books, as witnesses, after they had taken 
their oaths, were in the constant habit of stea/- 
ing the book! ‘Peter,’ said Lord Norbury, ‘ if 
the rascals read the book, it will do them more 
good than the petty larceny may do them mis- 
chief.’ ‘ Read or not read,’ urged Peter, ‘they 
are rogues, that’s plain. I have tied the book 
fast, but nevertheless they have contrived to 
loosen and abstract it.’ ‘Well, well,’ replied 
my lord, ‘if they are not afraid of the cord, hang 
your gospel in chams, and that, perhaps, by re- 
minding the fellows of the fate of their fathers 
and grandfathers, may make them behave them- 
selves.’ Peter Jackson took the hint; provided 
a good-looking, well-bound New Testament, 
which he secured with a strong jackchain that 
had evidently done duty before the kitchen fire, 
and was made fast to the rail of the jury-gallery. 
Thus the hoiy volume had free scope to swing 
about and clink as much as it chose, to the great 
terror of witnesses, and good order of the ju- 
rors themselves.” 


Dr. GartTH, alluding to the practice of law- 
yers, wrote: 
For fees, to any form they mold a cause, 
The worst has merits and the best has flaws ; 
Five guineas make a criminal to-day, 
And ten to-morrow, wipes the stain away. 


In the rolls of the British Parliament, 1545, 
_ is a petition from two counties setting forth that 











the number of attorneys had lately increased 
from six to twenty-four, whereby the peace of 
those counties had been greatly interrupted by 


lawsuits. They asked that the number be re- 
duced to fourteen. 


ADDISON tells a story about the Neapolitans, 
who were much given to litigation. One of the 
popes made a requisition upon the viceroy of 
Naples for 30,000 head of swine. The viceroy 
replied that the swine could not be spared, but 
if his holiness had any use for 30,000 lawyers 
they were much at his service. 





LITERARY NOTES. 


In the INTERNATIONAL MONTHLY for October 
Senator Hoar, one of the stanchest of Republicans 
and partisans, writes upon “ Party Government in 
the United States and the Importance of Govern- 
ment by the Republican party.” This essay isa 
brilliant defense of Republican principles and the 
integrity of Republican rule. As should be expected 
Senator Hoar looks with great apprehension upon 
Democratic policies and leaders. He is very out- 
spoken in his treatment of Independents and of the 
Philippine policy of the Republican party, and con- 
siders the latier the one grave mistake of this party. 
The Senator vindicates his own position concerning 
the Philippine policy and his party’s demands. “ The 
Expansion of Russia,” by the great historian, Ram- 
baud, is concluded and presents in a most expert and 
authoritative manner Russia’s policy with China and 
Japan. After reading this paper one is apt to re- 
gard Russia’s aspirations of influence in China more 
kindly than otherwise. Her policy has been con- 
sistent and successful. Other articles are ““ The New 
Italy,” by Salvatore Cortesi of Rome, correspondent 
of the London Daily News, “ Recent Progress in 
Geology,” by Prof. Lawson of University of Cali- 
fornia, and “ Primitive Objects of Worship,” by L. 
Marillier of Paris. 


WITH its November issue, THE CENTURY MAGA- 
ZINE begins a year of romance, during which many 
of the most famous living writers of fiction will con- 
tribute to the magazine short stories, novels or novel- 
ettes. The reception accorded “ The Helmet of 
Navarre,” begun in the August number, indicates 
that the proposed departure will be a popular one, 
and with such names to conjure with as Rudyard 
Kipling, Mrs. Burnett, Bret Harte, Lew Wallace, 
Weir Mitchell, Miss Wilkins, Winston Churchill, 
Howells, James Harris, Cable, Stockton, Page, An- 
stey, and Ian Maclaren —to note but these fe. -— 
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the conductors of THE CENTURY are pretty sure to 
meet the tastes of all lovers of fiction. 


In the October REVIEW OF REVIEWS, the editorial] 
department entitled “ The Progress of the World” 
contains an impartial review of the Presidential cam- 
paign down to its present stage, special attention 
being given to the letters of acceptance of the sev- 
eral candidates. Other topics editorially treated in 
this number are the Galveston calamity, the coal 
miners’ strike, the pending elections in England, and 
the problem of reconstruction in China. 





WHAT SHALL WE READ? 


A Breaker of Laws* depicts the struggles of a 
man to throw off the effects of evil associations, but 
having once entered on a criminal career he finds 
the breaking away from his old habits of life an im- 
possibility and is finally caught in the toils of the 
law. The story is admirably told and is pathetic in 
the extreme. 


The scene of Zhe Black Gown? is laid in and 
about Albany, N. Y., during the struggle between 
the French and English. The story abounds in ex- 
citing adventure, and the reader’s attention is closely 
held to the very end. We commend it as a most 
excellent book for whiling away a leisure hour. 


Miss Hurd, a new writer for girls and young 
women, gives us, in Zhe Bennett Twins, a story 
which is bound to make a decided hit. She relates 
the experiences of a brother and sister, who deter- 
mine to strike out for themselves, the one as an ar- 
tist and the other as singer, and does it in a manner 
which reminds one of Miss Louisa Alcott at her best. 
The book is really a capital one and will delight 
old as well as young readers. 


No writer has done more for the service of his 
country than Samuel Adams Drake in his books on 
colonial history, and the new edition of his O/d Land- 
marks of Boston,* will be heartily welcomed. Mr. 


‘A BREAKER OF Laws. By W. Pett Ridge. The Mac- 
millan Company, New York. 1900. Cloth. $1.50. 

*THE BLacK Gown. By Ruth Hall. Houghton, Mif- 
flin & Company, Boston and New York. 1900. Cloth. 
$1.50. 

3THE BENNETT TWINs. 
The Macmillan Company, New York. 
$1.50. 

4OLD LANDMARKS AND HISTORIC PERSONAGES OF 
Boston. By Samuel Adams Drake, author of “ New Eng- 
land Legends,” etc. New edition, uniform with “ His- 
toric Mansions and Highways around Boston.” With 93 


By Grace Marguerite Hurd. 
1900. Cloth. 


illustrations in the text and numerous plates. Little 
Brown & Co. Boston. 1900. Crown 8vo. 


$2.50. 





Drake has been for several years accumulating ma- 
terials for a thorough revision of the work. Besides 
numerous alterations in the text, designed to keep 
pace with the march of improvement, the oppor- 
tunity has been availed of for the introduction of 
new and interesting matter. A number of full-page 
illustrations not found in earlier editions have been 
added, including a rare picture of Boston in 1830; 
the daring feat of Isaac Harris in saving the Old 
South from the flames; Boston Common as a cow 
pasture, with the Great Elm; Old Concert Hall, The 
Almack’s of Boston; State Street in 1825, etc. 


In a volume entitled Social Justice; Professor 
Willoughby discusses the industrial question apply- 
ing the principles of justice to the concrete problems 
of our social life. His subject he groups under 
two heads: the proper distribution of economic 
goods, and the harmonizing of the principles of lib- 
erty and law, of freedom and coercion. The prob- 
lem which he seeks to solve is one of the greatest 
importance, and his work will be read with interest 
by all thoughtful men. 





NEW BOOKS FOR LAWYERS. 


NoTES ON THE UNITED STATES REPORTs. 
Book 8. By WaLTeR Matius Rose of the 
San Francisco bar. Bancroft, Whitney Co., 
San Francisco. 1900. Lawsheep. $6.50. 


With each new volume we become more and more 
impressed with the value of these “Notes” to the 
practicing lawyer. No member of the legal pro- 
fession, who can afford to take the series, can afford 
to be without it. The present book covers cases in 
17-23 Wallace, 91-93 United States. 


THE AMERICAN STATE Reports, Vol. 73, con- 
taining the cases of general value and author- 
ity decided in the courts of last resort of the 
several states, selected, reported and annotated 
by A. C. FREEMAN. Bancroft-Whitney Co., 
San Francisco. 1g00. Law sheep. $4.00. 


For the practitioner who desires to keep up with 
the latest decisions upon important points of law, 
this series of reports is invaluable. Mr. Freeman 
displays admirable judgment in his selection of cases, 
and his annotations are unusually full and instructive. 


SSOCIAL JusTIcE. A critical essay by Westel Wood- 
bury Willoughby, Ph. D. The Macmillan Co., New York. 
1900. Cloth. $3.00. 





























